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PETITION FOR AN APPEAL. 
To: The Honorable, The Justices of the Supreme Court of Appeals 
of the Commonwealth of Virginia: 
Your Petitioner, Magdalene Loretta Ballard, (hereinafter 
designated as Appellant), respectfully shows that she is aggrieved 
by a Decree entered by the Circuit Court for Fairfax County, 
Virginia, on the 30th day of September, 1949, in the Chancery 
Suit pending in that Court in the style of Magdalene Loretta 
Ballard, Complainant, v. Percy M. Cox, et al, Defendants, 
Chancery No. 7223, which Decree is final as to the matters here-
inafter set forth, and from which Decree this Petitioner now 
prays that she may be awarded an appeal, and to that end pre-
sents herewith a transcript of the record 01 the proceedings in 
the Court below. 
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2* STATEMENT OF THE CASE. 
This case comes before this Honorable Court on the pleadings 
in the Trial Court; the report of the Commissioner in Chancery 
in the Trial Court, together with the exhibits and transcript of 
evidence returned by said Commissioner as a part of bis report; 
upon the final decree of the Trial Court; and upon the sundry 
exceptions noted by the Petitioner during the progress of the 
case, and to the final decree entered by the Chancellor. 
Appellant filed her Bill of Complaint against the Defendants 
to prove and establish the lost or destroyed last will and testa-
ment of her sister, Therese Julie Ballard Cox, filing with her Bill 
of Complaint what purported to be a true and correct copv of 
said lost or destroyed last will and testament executed on N ovem-
ber 19, 1947, (Complainant's Exhibit A). The Defendants 
constitute the devisees under said purported last will and testa-
ment (Tr., pp. 236, 237, 238), the heirs at law of said decedent 
(Tr., pp. 44, 45), and the executors named in said last will and 
testament (Tr., p. 240). 
The Appellee, Percy M. Cox, husband of the decedent, filed 
his answer disclaiming any knowledge of said testamentary paper, 
and alleging that in the event decedent did execute such a will 
on November 19, 1947, she was not then of sound and disposing 
mind and memory, was incapable of making any valid contract, 
deed or will because of her unsound mental condition, and if 
such an instrument was executed, it was null and void, and of no 
force and effect. In his said answer, the Appellee, Cox, further 
charged that in the event such instrument was properly proven 
and admitted to probate as and for the last will and testament 
of his deceased wife, Therese Julie Ballard Cox, he, the said 
Percy. M. Cox, desired to renounce, *and did .renounce any 
3 * and all provisions of said will made for his benefit, and 
. claimed his rights in the estate pursuant to Section 5276 
of the 1942 Michie's Code of Virginia, as amended. Appellees, 
Florence Wick Randall and Emma J. Ballard, also filed answers, 
t.he bill being set for hearing as to the remainder of the De-
fendants, who failed to appear or plead and who were proceeded 
against by Order of Publicat.ion. 
The matter was referred to one of the Master Commissioners 
of the lower Court who promptly proceeded to take evidence 
therein. In the course of. the evidence, Appellant offered in 
evidence as "Ccmplainant's Exhibit F", a paper writing executed 
and acknowledged by Appellee, Percy M. Cox, on October 4, 
1930, in which the signer purported to release all the right, title 
and interest that he then had or thereafter may have acquired 
in and to the personal property of decedent (Tr., p. 207). 
The Commissioner thereafter filed his report stating that 
decedent was on November 19, 1947, of sow1d and disposing 
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mind and memcry, (Tr., p. 33); that on that date she executed a 
valid last will and testament, copy of which was filed as ''Exhibit 
A" with the Bill of Complaint (Tr., p. 33), that said last will 
:and testament of decedent had not been revoked by her at the 
date of her death (Tr., pp. 33, 34); that said last will and testa-
ment bad been amply established as a lost will, and should be 
acmitted to probate as and for the true last will and testament 
of said decedent (Tr., p. 34). The Commissioner further re-
ported' that the paper of October 4, 1930, executed by Percy M. 
Cox (Complainant's Exhibit F) did not serve as a valid release 
-of his interests in the personal property of his deceased wife, 
and *that, therefore, the said Percy M. Cox was entitled 
4 * to one-half of the personal estate of his deceased wife under 
Section 5276 of the Virginia Code, he having renounced. 
his interests under said last wiU and testament (Tr., p. 44) .. 
Appellant duly filed her exceptions to said report of the Com-
missicner, assigning sundry grounds (Tr., pp. 228, 229), and the 
Appellee, Percy M. Cox likewise filed exceptions to said report, 
assigning sundry grounds (Tr., pp. 230, 231, 232, 233). The 
Chancellor thereafter substantially confirmed the report of the 
Ccmmissioner, after amending the same in two minor instances, 
over which there is no controversy, and entered a final decree, 
admitting the will to probate, but decreeing that the Appellee, 
Percy M. Cox, having renounced the provisions of said will, was 
entitled to one-half of said personal estate, the release of October 
4, 1930, notwithstanding, it being the opinion of the Chancellor 
that said release was invalid (Tr., pp. 234, 246, incl.) Appellant 
duly excepted to the ruling of the Chancellor, assigning sundry 
grounds for her exceptions (Tr., pp. 243, 244); and Appellee, 
Percy M. Cox, likewise excepted to said ruling, assigning sundry 
grounds (Tr . ., pp. 244, 245). 
ASSIGNMENT OF ERROR. 
The following error is assigned: 
The trial committed error in finding that Appellee, Percy M .. 
Cox, was entitled to renounce the provisions of the will of said 
decedent and to receive assets from the estate of said decedent 
pursuant to the provisions of Section 5276 of the Code of Vir-
ginia, in that the said Percy M. Cox, by the release and waiver 
dated October 4, 1930, released and waived any and all rights, 
whether then *existing or thereafter arising., in and to the 
5 '* personal property of the said Therese Julie Ballard Cox. 
STATEMENT OF FACTS. 
Decedent and Appellee, Percy M. Cox, were married in August, 
1930., (Tr . ., pp. 1761 177). For many years prior to their marriage, 
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decedent had been in the business of buying and selling antfqueS',. 
and at the time of her marriage to Appellee, she was operating a; 
large antique shop in Erie, Pennsylvania, (Tr., p. 177). After· 
her marriage, decedent desired to remain in Erie to Rdvantag~ 
ously dispose of the assets of her business, before joining her 
husband in. Washington, D. C., and subsequently in Virginia:; 
(T:c .. pp. 216, 217). On or about October 4, I930, Appellee,. 
Fei:cy M. Cox, sought to prevail upon decedent to promptly 
give up all further interest in her business and either dispose of 
the assets thereo~ promptly or bring the undisposed assets to his: 
home, then ~ · Virginia, which decedent was loath to do (Tr., .. 
p. 218), not being advised as to whether or not the laws of Vir-
ginia would in any way interfere with the disposition of such 
assets, by reason of her said marriage. On that date, October 
4, 1930, the Appellee, Percy M. Cox, then a lawyer of som~: 
twenty years experience, (Tr., p. 176), prepared, executed and 
acknowledged an instrument purporting to be a. release of all 
right, title and interest in and to the personal property of his 
the wife, the decedent, and delivered the same to her as such a. 
:release (Tr., pp. 207, 218, Z19). Thereafter, and on the basis of 
mid 1eJease, decedent closed out her business and removed the 
assets thereof to the home of Percy M. Cox in Virginia (Tr.,. 
p. 217). 
6 * After the death of decedent, Appellee, Perey M. Cox,. 
despite his avowed knowledge of the la,v of wills and probate 
(Tr., p. 215), consulted the late George B. Robey, an attorney of 
Fairfax, Virginia, concerning the disposition of his wife's estate 
(Tr., pp. 195, 196, 213, 216).. He did not seek to secure ad-
ministration of his late wife's estate (Tr., p. 205),. nor did he advise 
his then counsel of the release of October 4t 1930, (Complainant's 
En.il>it I') (Tr., p. 220). He proceeded, however, with liquida-
tion of the estate without proper authority of the Court (Tr., pp .. 
193, 194, 195, 208, 209), and to this end he caused to be prepared. 
letters to various banks stating that decedent died intestate and. 
that he, the Appellee, Percy M. Cox,. and the Appellant and her 
sister, Emma J. Ballard, were. the only heirs at law of decedent. 
(Tr., pp. 193, 194, 195t 206)i although he knew that there were 
living children of deceased brothers and sisters (Tr., p. 227) 
which letters he prevailed upon Appellant and her sister,. Emma, 
J .. Ballard to sign and which he also signed (Tr." pp .. 194, 195) .. 
. ARGUMENT OF THE CASE AND OF THE 
ASSIGNMENT OF ERROR. 
· The grounds of exceptions assigned to the ruling of the triaE 
eourt were: 
1 .. That the release dated October 4, 1930,. which was prepared, 
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executed, acknowledged and delivered to the decedent by the 
Appellee, Percy M. Cox, was supported by a valid consideration; 
2. That the testimony of Percy M. Cox attempting to show 
a failure or consideration for said release offered over objection 
of Appellant's counsel (Tr., p. 217) could not be the basis of any 
decree of judgment of the court concerning the transactions 
7 * between *the said Percy M. Cox and the decedent, accord-
. ing to the provisions of Section 6209 of the Code of Virginia, 
and; 
3. That the Appellee, Percy M. Cox, by his fraudelent and 
deceptive conduct, as disclosed by his own evidence in this cause, 
is estopped under the equitable principle of clean hands from 
denying the validity of said release. 
Discussion of the assignment of error will be taken up in order 
of the grounds assigned. 
FIRST GROUND OF EXCEPTION. 
Appellant earnestly contends that the writing of October 4, 
1930, executed by Appellee, Percy M. Cox, (Complainant's 
Exhibit F), constituted a valid postnuptial argeement and was 
based upon a valid and binding consideration which has been 
clearly shown by the evidence of the Appellee, Per~y M. Cox. 
Postnuptial agreements are valid in Virginia. Harlan v. 
Weatherly, 183 Va. 49, 31 S. E. (2d) 263. Ficklin v. Rixey, 89 
Va. 832, 17 S. E. 325. 
In the Harl.an case supra, in which Mr. Justice Hall delivered 
the opinion of the Court. This statement appears on page 54: 
"This excellent statement of the general law governing this 
subject appears in 26 Am. Jur. 914: 
"A postnuptial agreement between husband and wife as to, 
or settlement and adjustment of, property rights and interest, 
whereby one spouse settles or agrees to settle certain property 
on the other, agrees to ·release his or her rights and interests, as 
surviving spouse or otherwise, in the estate of the other, agrees 
to leave certain property to the other by his or her will, agrees 
not to dissent from the will of the other, er agrees to make a 
8* *joint and mutual will whereby they agree to make certain 
mutual wills of the property of each, each to abide by the 
will of the other, or whereby they agree to divide property be-
tween them, although void and of no effect at common law is 
is valid and enforceable in equity, where it is made through a 
trustee and also where it is not made through a trustee. Such 
agreements are, of course, valid and enforceable under . the 
Married Women's Acts to the extent that the spouses can con-
tract with each other." 
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The fact that no consideration is stated in the release does not 
under the Statute of Frauds make the release void for the ex-
pression of the legislature in the Statute is clear that considera-
tion need not be set forth or expressed in the writing Code of 
Virginia, Section 5561. 
Consideration has been defined in this jurisdiction as a benefit 
to the party promising or to a third person at his request, or an 
inconvenience, loss or injury or the risk of it to the party promised. 
Clay's Administrator v. Kelly, 120 Va. 437, 91 S. E. 621; 
Bernstein v. Bord, 146 Va. 670, 132 S. E. 698. 
The evidence in the case at bar discloses that at the time of 
the marriage of decedent and Percy M. Cox, decedent conducted 
a large antique business in Erie, Pennsylvania, and had on hand 
a considerable quantity of antique furniture (Tr., p. 177). She 
desired to remain in Erie after her marriage to dispose of her 
business in an orderly fashion (Tr., pp. 177, 216, 217). She did 
not desire to bring the assets of her business to Virginia being 
unfamiliar with the laws of Virginia relating to the control of a 
husband over a married woman's personal property, nor did she 
desire to place such assets under the dominion and control of 
her husband, but on the contrary and rather than take any risk 
of having the disposition of her assets interfered with by putting 
them under the dominion and *control of her husband, she 
9* desired to remain in Erie until such assets had been disposed 
of in an orderly fashion and the business completely closed 
out (Tr., pp. 217, 218). Upon the prevailing of her husband 
Percy M. Cox, and after he had prepared, executed, acknowledged 
and delivered to her a purported release of any rights whatso-
ever that he may have had or might thereafter acquire to her 
personal property (Complainant's Exhibit F), and in express 
reliance upon said paper, decedent shortly thereafter moved the 
remaining assets of her business to her husband's home and placed 
them therein (Tr., pp. 217, 218, 219). 
Frcm these facts, it is strongly contended that the party 
premising, Percy M. Cox, in the case at bar, received the benefit 
of the acceleration of the disposition of the assets of the antique 
business in E1·ie, Pennsylvania, and the removal of a portion of 
said assets to his home in Virginia where he used and enjoyed 
these assets, thereby bringing about a quicker and more prompt 
end to his wife's absence froin his home, and adding substantially 
to the physical furnishings of his home (Tr., p. 177). 
Certainly by reliance upon this release decedent suffered an 
inconvenience and the risk of loss or injury in that she forgave 
the orderly closing out of her business and disposition of the 
assets thereof and risked a financial loss in moving a portion of 
the assets to Virginia, inasmuch as her business was established 
in Pennsylvania; she was familiar with the market in that area 
having conducted her business there for a long period of years 
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(Tr., p. 17?), and in reliance upon the agreement of her husband 
(Tr., pp. 217, 218), remowd a~is to Virginia where she was un-
familiar with the market and where her business was not 
known. 
10* *It is not a matter of any importance }Vhat is the amount 
of inconvenience on the one side and of advantage on the 
other, it is sufficient in such case that one or the other exis~s in 
any degree, howevers light. 4 M. J. Contracts, Section 33, page 365. 
Here decedent was of the honest conviction that she was re-
linquishing certain legal rights-the disposition of her property 
in manner and form as she desired-by removing the same· to 
her husband's home in Virginia (Tr., p.· 217). She took the risk 
that the laws of Virginia were less favorable to the conduct of a 
business of a married woman and the disposition of her assets 
than those of Pennsylvania. 
It is true that it became the duty of decedent upon her marriage 
to make her home with her husband and to follow him wherever 
he might go, but it does not follow that merely because of marriage 
she must make a hurried disposition of her business assets, taking 
a risk of financial loss, and it is this risk and this accelerated dis;. 
position of assets based upon the promises made by her husband, 
Percy M. Cox, in the release of October 4, 1930, (Complainant's 
Exhibit F), that constituted the consideration for that release. 
It is further contended that the failure of the decedent to ad-
vantageously dispose of such assets that she subsequently brought 
to Virginia in reliance upon her husband's release in such manner 
and form as she desired and the use of those assets in and about 
the home of the parties, which use was clearly permitted by 
decedent on the basis of the release in itself, constituted a valid 
and binding consideration for the execution of the release, 
11 * *It is, therefore, submitted that the Trial Court erred 
in finding the release in valid and not supported by a con-
sideration and that this ruling of the Trial Court should be re-
versed by this Honorable Court. 
SECOND GROUND OF EXCEPTION. 
Appellee, Percy M. Cox, offered evidence over the objection 
of Appellant, (Tr., p. 217), attempting to show a failure of con-
sideration for said release dated October 4, 1930, (Complainant's 
Exhibit F), and it was earnestly contended by Appellant in the 
Lower Court as it is in this Honorable Court that such testimony 
could not be the basis of any decree or judgment of the Court 
concerning the transactions between the said Percy M. Cox and 
the decedent according to the provisions of Section 6209, of the 
Code of Virginia. 
Section 6209, of the Code of Virginia, (Michie's 1942 as 
amended), provides as follows: 
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"IF ONE PARTY IN CAP ABLE OF TESTIFYING, TESTI-
MONY OF OTHER PARTY TO BE CORROBORATED; 
WHEN MEMORANDA,. ETC.,. OF AN INCAPABLE PARTY 
TO BE RECEIVED IN EVIDENCE.-In an action or suit by 
or against a person. who, from any cause, is incapable of testify-
ing, or by or against the committee, trustee, executor, admini-
stratoi,, heir, or other representative of the person so incapable 
of testifying, no judgment or de:cree shall be rendered in favor of 
an adverse or interested party founded on. his. uncorroborated. 
testimony; and in any such action memoranda) and dooiarations 
by the party so incapable of testifying made while he was capable,. 
:relevant to· ·the matter in issue, may be received as evidence."' 
This rule has been consistently followed by this Honorable 
Court and cases enforcing the provisions of this Code Sectioru 
are Iegion~ 
12 * * Among them are the cases: of White v. Pacific M utuai. 
Company1 I50 Va. 849,.. I43 S. E. 340; Cannon, et al, v .. 
Cannon, 158 Va. I2,, I63 S. E~ 405; a:nd Trem1lia:n v. Bttllock,. 
185 Va. 958, 40 S. E. (2d) 92U .. 
In the White case, supm,, the Court was there requested to, 
pass on an oral assignment of a life insumnce policy which the 
assignee claimed had been assigp.ed to him by decedent as col-
lateral sec:rurity by a; verba:I agreement. There the Court held 
_ that as the assignor was- dead, it was essential rmdef' Section 62091-
of the Codell that the testimony of the assignee: as to the verbal 
assignment must be corroborated. 
It is earnestly submitted here: thrut the testimony of Percy M..-
Cox concerning any failure of consideration for the execution of 
the reiease: of October 4,, 1'.000, (Complainant's Exhibit F), is: 
totaffy uneor:r:oborated, but that to the contrary,. the physical 
facts contained in the testimony point strongly to the. existence: 
of a consideratioru for- the execution. of the paper .. 
THIRD GROUND OF EXCEPTION .. 
Even though the Court be of the opinion that the- refease· of' 
· October 41 1930ll failed be.cause a lack of consideration,. Appellant. 
strongly urge& that the Appellee,. Percy M. Cox, by his. fraudulent 
and deceptive conduct as described. hy his. own evidence in this 
eamtie is estopped from denying. the validity of the release of 
Octo'f>er 4, 1930 .. (Complainant's. Exhibit F),, and cannot. benefit. 
by any failure of the release. 
13 * *It is the law in thls jurisdiction that although a waiver 
or release may be without a valid conside:r:ati.on. it may be 
sufficient when one has been induced by said waiver or release 
to alter his position to his preiudice .. · G.eo.rgeton v .. Reynel<is> 
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161 Va. 164, 170 S. E. 741. Heath v. Valentine, 177 Va. 731, 
15 S. E. (2d) 98. 
The rule of equitable estoppel is well defined by Mr. Justice 
Spratley in the Heath case supra, where on page 737 of the opinion 
he quoted the ruling of Mr. Justice Keith in Chesapeake and 
0. R. Co. v. Walker, 100 Va. 69, 40 S. E. 633, as follows: 
. "The general rule of equitable estoppel, or, as it is frequently 
called, estoppel in pais, is that when one person, by his state-
ments, conduct, action, behavior, concealment, or even silence, 
has induced another, who has a right to rely upon those state-
ments, etc., and who does rely upon them in good faith, to believe 
in the existence of the state of facts with which they are com-
patible, and act upon that belief, the former will not be allowed 
to assert, as against the later, the existence of a different state of 
facts from that indicated by his statements or conduct, if the 
latter has so far changed his position that he would be injured 
thereby. 4 Amer. & Eng. Dees. in Eq. 258. 
· "In order to constitute an estoppel: '1. There must have 
been a representation or concealment of material facts. 2. The 
representation or concealment must have been with knowledge 
of the true state of facts, unless the party making it was bound 
to know the facts, or his ignorance of them was due to gross 
negligence. 3. The party to whom it was made must have been 
ignorant of the truth of the matter as to which representation 
was made. 4. It must have been m9,de with the intention that 
the other party should ac-~ on it; but the place of intent will be 
supplied by gross and culpable negligence on the party sought 
to be estopped, if the effect of that neglige11,ce is to work a fraud 
on the parcy setting up th~ estoppel. 5. The representation or 
concealment must be proved to have been the inducement to 
the action of the ot~er party. 6. The party claiming the estoppel 
must have been misled to his injury.' 
"It may be stated, as a general rule, that the representation or 
concealment relied on to sustain an eslioppel must have been 
maqe with full knowledge of the *facts by the party to be 
14* estopped, unless his ignorance was the result of gross 
negligence or otherwise involves gross culp:1bility, as where 
he is consciously ignorant of the facts at the vary time of pro-
fessing full knowledge of the.n." 
In the case at bar the Appellee, Percy M. Cox, testified that he 
himself prepared the instrument of October 4, 1930, ( Com-
plainant's Exhibit F), and exe·:mted and acknowledged the same 
and presented it to Decedent representing it to be a rele!l.Se of all 
right, title and interest in and to the personal property of De-
cedent, either then existing· or thereafter arising. (Tr., pp. 
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207, 218, 219). At the time of the preparation of this instrument, 
Percy M. Cox had been a practicing Attorney with the United 
States Government for a period of some twenty years, (Tr., p. 
176). Upon receipt of this release and in reliance thereupon and 
relying further on the good faith and representation of the 
said Percy M. Cox that said release was valid and binding and 
would effect the purposes therein stated, Decedent closed her 
business and removed a considerable part of the assets thereof 
to the home of the said Percy M. Cox, placing said assets under 
his dominion and control and allowing him the use and enjoy-
ment thereof, (Tr., p. 217). It would follow then, in the opinion 
of Appellant, that the requirements set forth in the Heath case 
have been met. Percy M. Cox, with his legal experience, repre-
sented to Decedent that the paper referred to was a valid release; 
that in the event he did not know that a consideration was· re-
quired, he should have known it and it and was bound to have 
known it, and his ignorance in not knowing it was negligent in 
that he was an Attorney of twenty years practice; Decedent to 
w horn the representation was made relied *purely on his 
15* representation and was in no position to know whether 
or not the release was proper and e:ff ective; there is no 
question from Cox's own testimony that the representation was 
made and the release tendered with the intention that Decedent 
should act upon it, for he said in his testimony that his wife had 
insisted upon such a release and that he prepared, executed· and 
delivered the same to her with the exact intention of having her 
do just what she did; that is, promptly return from Erie, where 
she was in the process of settling her business, bringing the un-
disposed assets of .that business with her (Tr., pp. 217, 218, 219); 
the representation that the release was a valid release and waiver, 
from Cox's own testimony, undoubtedly was the inducement to 
Decedent to act as she did Upon the receipt thereof, for this was 
the very purpose for which Cox prepared the release (Tr., pp. 
217, 218, 219); and undoubtedly, Decedent was misled to her 
injury into believing that her husband, Percy M. Cox, would 
make no claim whatsoever to her personal estate, whether then 
own~d by her or thereafter acquired by her, either during her 
life time or after her death, as the paper of October 4, 1930, 
(Complainant's Exhibit F), expressly states that he, the said 
Percy M. Cox, agrees "that the same may be regarded and con-
sidered in law and in fact her sole and separate property, to be 
sold; donated, bequeathed or otherwise disposed of by her." 
Of course, Decedent knowing her husband to be an Attorney 
and having been married to him for a period of only a few short 
months, unquestionably relied on the. representation made to 
her by him which were unquestionably made by him with the 
intent to cause her to do exactly that which she did, and yet in 
an effort to further *solemnize this instrument which he 
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16* now blithely tells the Court is a nullity and is void, Percy 
M. Cox not only signed and delivered the instrument but 
went so far as to acknowledge the same before a Notary Public 
so as to give it a degree of authenticity, which it otherwise would 
not have had. Appellant contends that to allow Percy M. Cox 
to prepare this instrument of October 4, 1930, (Complainant's 
Exhibit F), and present it to his wife, the Decedent, representing 
it to do what it said it did, and to further solemnize this :repre-
sentation by aclmowledging his signature to the instrument be-
fore a Notary Public, and to then allow him to come into Court 
of Equity and tell the Court that the instrument is a nullity and 
that he, therefore, despite the instrument drawn, executed, 
acknowledged and delivered by himself, can take in the estate of 
his late wife, the Decedent, one-half of the assets thereof. Cer-
tainly the equitable doctrine of, "He who comes into equity 
must come with clean hands," would be severely weakened, 
even emasculated, by the toleration of any such action on the 
part of the Appellee 
The very apt statement of Appellant's position in this regard 
is contained in 8 M. J. Fraud and Deceit, Section 17, at page 708 
and 709, as follows: 
"ESTOPPEL BY CONDUCT.-Nevertheless, a party_ who 
by his act.s; declarations, or admissions or by a failure to act or 
speak under circumstances when he should do so, either designedly 
or with wilful disregard of the interests of others, induces or mis-
leads another to conduct or dealings which he would not have 
entered upon but for this misleading influence, will not be allowed 
:afterwards to come in and assert his right to the detriment of the 
person so misled. That would be a fraud." 
It is certainly patent from the evidence in this case as disclosed 
by the testimony of Percy M. Cox (Tr., pp. 217, 218, 219), 
17* that *his representations in connection with this release 
induced Decedent into conduct which she would not have 
entered upon but for this misleading influence. 
Throughout the handling of the estate of this Decedent, from 
the time of her death to this date, the conduct of Percy M. Cox 
has not been that of such a man as he would, by his testimony, 
have the Court believe him to be. 
Despite his forty years of law practice, (Tr., p. 176), and his 
avowed knowledge of the laws pertaining to wills and probate, 
(Tr., p. 215), Appellee made no effort to seek proper qualifica-
tion upon the estate of his wife, (Tr., p. 205), he never had any 
appraisal made of the assets of said estate, (Tr., p. 202), and he 
prepared and signed and also prevailed upon Appellant and her 
sister to sign letters to banks in which Decedent had accounts, 
in which letters he stated that he, Appellant, and Appellant's 
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sister, Emma J. Ballard, were the only heirs at Iaw of the De-
cedent, (Tr., pp. 193, 194, I95, 206), although he well knew that. 
there were living children of deceased brothers and sisters sur;.. 
viving Decedent, (Tr., p. 227); and on the basis of these Ietters)' 
· had the balance of Decedent's accounts transferred to his own 
credit, (Tr., pp. I94, 195). 
Wlten questioned on cross examination as to why he did not. 
de, the things the law required him to do in connection with the 
e.state of his wife, and after avowing his familiarity with the Iaws 
pertaining to wills and probates (Tr., p. 215),. Appeilee, Percy 
M. Cox, testified that he acted on the advice of Counsel (Tr.,. 
p. 196), but he further testified that he did not advise his then 
Counsel, the-.late George B. Robey, of the release of October 4,. 
1930, (Cmnplainant's *Exhibit F); (Tr., p. 220),. so that it, 
18* is apparent from his own testimony that even though he 
felt, as he claims in this suit,. that the release (Complainant's 
Exhibit F), was invalid, he was not so firmly adhered to this 
position that he mentioned the matter to his then Counsel, but, 
rather he proceeded silently on the subject of the release and·. 
attempted to clothe himself with advice of Counsel in making: 
liquidation of Decedent's estate without the proper authority 
of the Court, (Tr. pp. 193, 194 195, 208, 209). 
It is earnestly submitted that the deceitful and fraudulent. 
conduct of Appellee, Percy M. Cox, in the preparation.,. execution,. 
acknowledgement, and delivery of the release (Complainant's: 
Exhibit F), effectively estops Appellee,. Percy M. Cox., from now· 
denying the validity of this release and fm-ther prevents him. 
from taking any benefit in the particular estate in which De-· 
eedent was led to believe by him he had theretofore waived and 
relinquished all right, title and interest of any kind or character.,. 
a.md t;:fuat further., his improper conduct in his actions since De-
cedent'e; death in connection with this estate, based upon his: 
own testimony, have been such as to effectively bar hi.in from. 
seeking redress in a Court of Equity in connection with that 
Estate, for he has not come into equity with clean hands. 
In conclusion, it is earnestly contended · that the. Trial Court 
erred in its ruling that the .A.ppellee, Percy M .. Cox, is entitled to, 
renounce the provisions of the last will and testament of his wife,, 
the late Therese .;Julie Ballard Cox, and to take in lieu of the 
provision made for him in said last will and testament,, one-half 
of th~ personal estate pursuant to the provisions of Section. 
Ul*· *ij276, of the Code of Virginia, and that for this. error.-
Petitioner respectfully prays that her appeal may be 
granted from the Decree of the Circuit Court for Fairfax County,. 
Virginia; that this Honorable Court may re.view the rulings and 
decisions of the Chancellor in this cause; that the Decree com.-
plained of may be reviewed and reversed insofar as said Decree, 
allows Percy M .. Cox to renounce his. rights under Section 527& 
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of the Code, and that a Final Decree may be entered by this 
Honorable Court decreeing that A ppellee, Percy M. Cox, is 
entitled to have and shall take nothing under the estate of his 
late wife, Therese Julie Ballard Cox, and that said estate shall 
be administered in accordance with her said last will and testa-
ment. 
Respectfully submitted, 
MAGDALENE LORETTA BALLARD. 
By GARDINER, WREN & GARDINER, 
Washington, D. C., and John Alexander, 
Fairfax, Virginia, Her Counsel. 
The undersigned Attorney, practicing in the Supreme Court 
of Appeals of Virginia, certifies that in his opinion, the Decree 
complained of ought to be reviewed. 
He avers that a copy of this Petition was delivered to John W. 
Rust, Esq., and copies· of the same were mailed to Lawrence W. 
Douglas, Esq., and Thomas R. Dyson, Esq., Counsel in the 
Court below, on November 30, 1949, and that this Petition is 
to be filed with the Honorable Willis Dance Miller, one of the 
Justices of the Supreme Court of Appeals of Virginia, at his 
office in Richmond, Virginia. 
20* *Counsel desire to state orally the reasons for reviewing 
the Decree complained of and adopts this Petition as their 
opening brief. 
Received November 30, 1949. 
JOHN ALEXANDER, 
Fairfax, Virginia. 
WILLIS D. MILLER. 
Jan. 19, 1950, appeal awarded by the court. Bond $1,500 
M. B. W. 
1 
14 Supreme Court of Appeals of Virginia 
RECORD 
"VIRGINIA: 
Pleas before the Honorable Paul E. Brown, Judge of 
the Circuit Court of Fairfax County, Virginia, at a Cir-
cuit Court held for said County, at the Courthouse there-
of, Friday, September 30, 1949. 
Magdalen Loretta Ballard, Complainant 
versus 
Percy M. Cox, Dorothy Randall, Lorraine Wick Clark, 
Florence Wick Randall, Gregory Wick, Dolores Ballard 
Krebs, Carrie Ballard, Josephine Wietig, Father Bakers 
Home of Charity of Lackwanna, Buffalo, New York, The 
Pastor of Saint Johns Church, North Collins, New York, 
The Bishop of Richmond of the Roman Catholic Church, 
Emma J. Ballard, The Reverend J. Benard Argaut, and 
Lawrence W. Douglas, Defendants 
IN CHANCERY NO. 7223. 
Be it remembered, that heretofore, to-wit, on the 29th day 
of June, 1948, came the Complainant, by counsel, and filed in 
the Clerk's Office of said Court her Memorandum, in the 
words and figures following, to-wit: 
page 2 ~ To the Clerk of the Circuit Court for Fairfax 
County, Virginia. 
The Clerk will please issue process directed to the Sheriff 
of Fairfax County, Virginia, to summons the defendant, 
Percy M. Cox; process directed to the City Sergeant of the 
City of Richmond, to summons the Bishop of Richmond of 
the Roman Catholic Church; process directed to the Sheriff 
of Arlington County, to summons Lawrence W. Douglas, 
( this last process to be handed to the undersigned) ; order 
of publication against all other defendants who are non-resi-
dents in accordance with the affidavit filed herewith. 
The purpose of this suit is to set up and establish a writ-
ing, dated the 19th day of November, 1947, as and for the 
last will and testament of .Therese Julie Ballard Cox, or in 
the alternative to have admitted to probate as the last will 
and testament of the said Therese Julie Ballard Cox; a 
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certain writing dated the 3rd day of June, 1935, and for all 
sueh other and further and general relief. 
(Signed) JORN ALEXANDER, 
W. M. FARR 
JOHN ALEXANDER (Signed) 
HARDEE CHAMBLISS, JR. 
Counsel 
Counsel 
page 3 } And on the 29th day of June, 1948, a Bill of 
Complaint was filed in the Clerk's Office of the 
Court in the words and figures following, to-wit: 
To the Honorable Paul E. Brown, Judge of the Circuit Court 
for Fairfax County, Virginia: 
Humbly complaining the Complainant, Magdalen Loretta · 
Ballard, begs leave to file this her Bill of Complaint against 
Percy M. Cox and others for the proof of the lost or de-
stroyed will of Therese Julie Ballard Cox, and in support 
thereof, avers, and charges, as follows, to-wit: 
1. That on the 19th day of November, 1947, Therese Julie 
Ballard Cox, then in life, and of sound disposing mind and 
memory, made her last will and testament whereby, after 
the payment of her debts and funeral expenses, by several 
and sundry specific devises, she devised and bequeathed her 
estate both real and personal; 
2. That the devises of said will are as follows, to-wit: 
Complainant Magdalen Loretta Ballard, and defendants, 
Percy M. Cox, Dorothy Randall, Florence Wick Randall, 
Lorraine W. Clark, Gregory Wick, Delores Ballard Krebs, 
Carrie Ballard, Josephine Wietig, Father Baker's Homes of 
Charity, The Pastor of St. Johns Church, North Collins, 
New York, The Bishop of Richmond of the Roman Catholic 
Church, Emma J. Ballard and the Reverend J. Bernard 
Argaut; all of which appears more in detail in copy of said 
will attached hereto as Exhibit A, and prayed to be used as 
a part hereof; 
3. That the said testatrix nominated as executors of her 
said last will and testament, Lawrence W. Douglas, Mag-
dalen Loretta Ballard, and Florence Wick Randall; 
page 4 ~ 4. That said will was attested by three competent 
witnesses to-wit: Marjorie Bukowsky, Dr. Calvin 
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T. Klopp, and Dr. Dewitt E. DeLawter, who subseribed their 
names ·as witnesses thereto at the request of the said Therese 
Julie Ballard Cox in her presence and in the presence of 
each other, and the said Therese Julie Ballard Cox sub-
scribed her name to the said will in the presence of the said 
Marjorie Bukowsky, Dr. Calvin T. Klopp, and Dr. Dewitt E. 
DeLawter, all in the presence of each other, in the presence 
of the said testatrix and all being present together at the 
same time. 
5. On the 2nd day of March, 1948, the said testatrix de-
parted this lifE~; i~ the city of Washington, D. C. at Garfield 
Hospital therein, bµt at the time of her said death the testa-
trix was a resident of and domiciled in the County of Fair-
fax, State of Virginia, where she had a known place of resi-
dence, at to-wit; McLean in said County and State. 
6. That subsequent to the execution of said will, it was 
delivered to the complainant for the purpose of safe keeping 
and subsequent to the said death of testatrix, complainant 
procured said will and read the same for the purpose of 
ascertaining the desires of the testatrix in connection with 
burial of her remains. 
7. That subsequent to the burial of said testatrix Perey M. 
Cox, husband of said testatrix on to-wit, the 6th day of 
March, 1948 procured said last will and testament from the 
complainant advising her that it was his desire to take the 
same to the proper office for the probate thereof. 
8. That said will has not been offered for probate before 
the Clerk of this Honorable Court, where it should have been 
so offered, and that to the best of the complainants 
page 5 ~ knowledge and belief, said will has not been offered 
for probate before any Court. 
9. That on to-wit, the 15th day of March, 1948, com-
plainant called upon the said Percy M. Cox for the said will 
for the purpose of probate thereof, at which time Percy M. 
Cox declined to deliver said will, and further denied any 
know ledge thereof. 
10. That the said Therese Julie Ballard Cox, died without 
issue and that her sole heirs at law are as follows: The com-
plainant, Magdalen Loretta Ballard, a sister, Emma J. Bal-
lard, a sister, the children of a deceased sister, Mamie Bal-
lard Wick, to-wit: Florence Wick Randall, Gregory Wick, 
a.nd Lorraine Wick Clark, and the child of a deceased· 
brother, Frank Ballard, to-wit: Dolores Ballard Krebs: 
11. That to the best of Complainants knowledge and belief 
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there has be.en no application for letters of" administration 
on the estate of her said deceased sister. · 
12. That the said Percy M. Cox, husband of ·said testatrix, 
is dissipating said estate. · 
. 13. That within the past few days, complainant upon read-
ing through the papers of her said deceased sister, has dis-
covered a last will and testament of said sister, dated the 
3rd day of June, 1935, which said last will and testament is 
filed herewith as Exhibit B, and prayed to be read as a part 
hereof. 
Complainant is advised that she may come into this 
Honorable Court of Equity to have the said will of Therese 
Julie Ballard Cox, dated the 19th day of November, 1947, 
prove;n and established and its contents ascertained and de-
termined so as to protect her rights and interests therein 
and if this Honorable Court finds said will not 
page 6 ~ properly proven then complainant is advised that 
she may have admitted to probate the aforesaid 
will date.d the 3rd day of June, 1935. 
In consideration hereof and for as much as complainant 
is remediless save in a Court of Equity where such matters 
are properly cognizable, complainant prays that she may be 
allowed to file this her bill of complaint; that said Percy M. 
Cox, Dorothy Randall, Florence Wick Randall, Lorraine 
Wick Clark, Gregory Wick, Dolores Ballard Krebs, Carrie 
Ballard, Josephine \Vietig, Father Bakers Homes of Charity 
of Lackwanna, Buffalo, New York, The Pastor of Saint 
Johns Church, North Collins, New York, The Bishop of 
Richmond of the Roman Catholic Church, Emma J. Ballard, 
The Reverend J. Bernard Augaut, and Lawrence W. Doug-
las, may be made parties defendant to this Bill and be re-
quired to answer the same but not under oath, answer under 
oath being hereby expressly waived, that all proper process 
may issue, that an order of publication may be granted 
against the non-resident defendants, whose Post Office ad-
dresses are as follows, to-wit: 
Emma J. Ballard, 1151 New Jersey Avenue, N. W., Wash-
ington, D. C.; Florence Wick Randall, 9 Charlotte Avenue, 
Lockport, New York; Lorraine '\Vick Clark, R. F. D., Lock-
port, New York; Gregory \Vick, 186 Prospect Street, Lock-
port, New York; Dolores Ballard Krebs, Collins Center, New 
York; Carrie Ballard, North Collins, New York; Josephine 
Wietig, 421 Ellicott Square Building, Buffalo, New York, 
and the Pastor of Saint Johns Church, North Collins, New 
:York, and Father Bakers Homes of Charity, Lackwanna, 
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Buffalo, New York, The Reverend J. Bernard 
. page 7 ~ Argaut, Washington, D. C.; and all proper in-
quires may be taken and orders and decrees 
entered, that a decree may be entered setting up and estab-
lishing the said instrument dated November 19th, 1947, as 
the last will and testament of the said Therese Julie Ballard 
Cox, or in the alternative, in the event this Honorable Court 
be · of the opinion that said instrument has not been duly 
proven, that the said will and testament dated the 3rd day 
of June, 1935, may be admitted to probate as and for the 
last will and testament of the said Therese Julie Ballard 
Cox, and that complainant may be awarded a reasonable fee 
for Counsel and her costs in this behalf expended to be 
charged against the estate of said testatrix; and that com-
plainant may have all such other and further and general 
relief as the nature of her case may require or as to equity 
may seen meet. 
And as in duty bound complainant will ever pray, etc. 
WILSON FARR 
MAGDALEN LORETTA BALL.A.RD, 
(Signed) By: JOHN ALEXANDER, 
Her Counsel. 
JOHN ALEXANDER (Signed) 
HARDEE CHAMBLISS, JR. 
Counsel 
page 8 ~ COPY OF EXHIBIT A. 
. 1, Therese Julie Ballard Cox, of McLean, Fairfax County, 
Virginia, being of sound and disposing mind, memory and 
understanding, do make, publish and declare this as and for 
my last will and testament, hereby revoking all previous 
wills and codicils by me at any time heretofore made: 
First: I direct that rp.y just debts and funeral expenses be 
paid as soon after my decease as conve:p.iently may be. It is 
my wish to be interred in St. John's Cemetery, North Col-
lins, New York, in the lot and near the remains of my be-
.loved mother and father. I desire that my funeral services 
be held in St. John's Catholic Church, North Collins, New 
York. . 
Second: My husband, Percy M. Cox, having released and 
relinquished all right, title, and interest that he might have 
in and to my estate, I am disposing of my estate without 
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reference to him, except as in the third paragraph; but my 
action is not to be taken as indicating any lack of affection 
for him. 
Third: I do give and bequeath to my beloved husband, 
Percy M. Cox, my automobile and one thousand dollars 
($1,000). 
Fourth: I authorize my sister, Magdalen Loretta Ballard, 
to choose among the pieces of furniture, bric-a-brac, old 
dolls, rugs, china and glassware which I own such and as 
many articles as she may desire for her apartment or resi-
dence; and I do give and bequeath to her the articles which 
she may choose. 
Fifth: I do give and bequeath my wearing app~rel and my 
jewelry to my sister, Magdalen Loretta Ballard, of Wash-
ington, D. C. 
Sixth: I do give and bequeath my portrait in oil, now 
hanging in the dining room of my residence, to my grand 
niece Dorothy Randall, of Lockport, New York. 
page 9 } Seventh: I direct my executors to sell within a 
reasonable time after my decease any and all real 
estate of which I may die seized and possessed, except that 
devised in paragraph tenth of this, my will. 
Eighth: I direct my executors, as soon as conveniently 
may be after my decease, to remove from my residence to a 
suitable place or places where they may be properly cared 
for and sold, all my furniture, bric-a-brac, old dolls, rugs, 
china and glassware ( except such as my sister, M,agdalen 
Loretta Ballard, may have chosen pursuant to paragraph 
four of this, my will) ; and I authorized my executor to sell 
the property so removed at public or private sale, at such 
prices and upon such terms, as my executor shall think best. 
Ninth: From the proceeds of the sales directed in the two 
preceding paragraphs of this, my will, and from any other 
assets of my estate not hereinbefore specifically bequeathed, 
I direct my executor to pay the following legacies: 
To:-
a. My niece, Florence Wick Randall, of Lockport, New 
York, one thousand dollars ($1,000). 
b. My niece, Lorraine Wick Clark, of Lockport, New York, 
four hundred dollars ($400). 
c. My nephew, Gregory Wick, of Lockport, New York, 
four hundred dollars ( $400). 
d. My niece, Dolores Ballard Krebs, of Collins Center, 
New York, four hundred dollars ($400). 
e. My sister-in-law, Carrie Ballard, of North Collins, New 
York, two hundred dollars ( $200). 
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· f. ily friend, Josephine Wietig, of Buffalo, New York, five 
hundred dollars ( $500). 
page 10 } g. Father Baker's Homes of Charity, of Lacka-
. wanna, Buffalo, New York, one thousand dollars · 
($1,000), for the upkeep and operation thereof, and for their 
charitable work. 
h.. The Pastor of St. John's Church, North Collins, New 
York, two hundred dollars ($200), for masses for the repose 
of my soul; and, if this bequest can not lawfully be made or 
cariied out, then the same amount to the same person for 
the charities of said church. 
Tenth: If, at the_ time of my death, I possess any estate of 
i~heritance in or right to devise the property on which I now 
reside, being· the property described in a deed from the 
Langley Land Coµipany to Percy M. Cox, my husband, dated 
March 26, 1923, and recorded in liber B-9, at folio 372, of the 
land records of Fairfax County, Virginia, I devise all my 
right, title, and interest in said property to the Bishop of 
Richmond of the Roman Catholic Church, for the erection of 
a church on said land, which church I request the Bishop to 
name for my name saint; and, if this devise can not lawfully 
be made or carried out, or if the Bishop shall not think it 
desirable to build a church on said property, then I direct 
my executors to sell all my right, title, and interest in this 
property; and I further direct my executors to pay the net 
proceeds of such sale to the said Bishop, to be expended by 
him toward the purchase of land for a church in the vicinity 
of my home, or toward the construction of one, or both; and, 
if that purpose can not lawfully be accomplished, or if, in 
the opinion of the Bishop, a church can not advantageously 
be built in the vicinity of my home, then for the 
page 11 ~ religious, educational, and charitable work of the 
Catholic Church in Virginia, as the said Bishop 
may think proper and may appoint. 
Eleventh= I devise and bequeath all the rest, residue, and 
remainder of the ~state, of which I may die seized or pos-
sessed, or to which I may be entitled, real, personal, and 
mixed, and wherever situate; including the proceeds of the 
sales directed in paragraphs seventh and eighth of this, my 
will, so far as not required for the payment of specific 
legacies, debts, and expenses of administration; and includ-
ing lapsed and void devises and bequests; to my sister, Mag-
dalen Loretta Ballard, of Washington, D. C. and her heirs~ 
in fee simple and absolutely: but, in case she shall die be-
fore me, I desire my surviving executors, Lawrence W. 
Douglas and Florence ,vick Randall, to hold the residue 
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mentioned in the present paragraph in trust during the 
natural life of my sister, Emma Ballard, and for her benefit, 
as more particularly directed later in the present para-
graph ; and upon the death of my sister Emma, I devise and 
bequeath the residue mentioned in this paragraph to the 
Reverend J. Bernard Argaut, of Washington, D. C., to be 
expended by him for such religious, educational, and chari-
table purposes as he may think proper and may appoint. 
In executing the trust in favor of my sister Emma above 
mentioned, I authorize and direct my executors to possess, 
hold, manage, invest, sell, and reinvest the residue mentioned 
in this paragraph in real or personal property, notes; bonds·, 
stocks, mortgages or the like, as my executors in their dis-
cretion may think proper, acting as would prudent men in 
t4e investment of their own property, without being re-
stricted by any present or future statute or rule of court 
governing the investment of trust funds; to lease 
page 12 ~ real property for terms which may extend beyond 
the duration of the trust; to collect income, 
interest, dividends, and rents; and to pay the net income to, 
or in their discretion to apply the same for the benefit of my 
said sister Emma. · 
Twelfth : In making any and all of the sales directed in 
this, my will, I give to .my executors full power and discre-
tion at any time to sell at public or private sale and without 
order of court; to make, execute, and deliver such deeds and 
bills of sale as may be necessary or proper; to pay usual 
and proper commissions to agents and other reasonable ex-
penses of sale; and to pay themselves and the usual com-
missions allowed to trustees in making such sales ; and none 
of the purchasers are to be required to see to the application 
of the purchase money. · . 
Thirteenth: I nominate Lawrence W. Douglas, of Arling-
ton, Virginia, my sister, Magdalen Loretta Ballard, of Wash-
ington, D. C., and my niece, Florence Wick Randall, of Lock-
port, New York, as executors of this, my last will and testa-:-
ment, consisting of six pages, to each of which I have affixed 
my signature. I request that no security be required of my 
said executors and that they be excused from making and 
filing any inventory and appraisement of my estate; but, .if 
any bond be required of my executors, I direct that the 
premium therefor be paid from t~e assets of my estate. I 
desire the legacies herein bequeathed to my sister and niece 
above mentioned to be in addition to such commissions which 
may be allowed them as executrices. 
WITNESS my hand and seal this· 19th day of November, 
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one thousand, nine hundred and forty-seven (1947), at Gar-
field Memorial Hospital, Washington, District of Columbia. 
THERESE JULIE BALLARD COX. 
page 13 ~ Signed, sealed, pub 1 is he d, and declared by 
Therese Julie Ballard Cox, who was, at the time 
of so doing, of sound and disposing mind and memory, as 
and for her last will and testament, in the presence of us, 
the undersigned, who, in her presence, at her request, and 
in the presence of each other, at the same time, have here-
unto subscribed our names as witnesses on the day and at 
the place above written; and we do further declare that this 
will consists of six pages, to each of which the testatrix and 
each of us has signed his or her name. 
page 14 ~ EXHIBIT B. 
I, Therese Julie Ballard Cox, of McLean, Fairfax County; 
Virginia, being of sound and disposing mind, memory and 
understanding, do make, publish and declare this as and for 
my last will and testament, hereby revoking all previous 
wills by me at any time heretofore made; 
First: I direct that my just debts and funeral expenses be 
paid as soon after my decease as conveniently may be. It is 
my wish to be interred in St. John's Cemetery, North Col-
lins, New York, in the lot and near the remains of my be-
loved mother and father. I desire that my funeral and the 
services shall be held in St. John's Catholic Church, North 
Collins, New York. 
Second: My husband, Percy ·::M. Cox, having released and 
relinquished all right, title and interest that he might have 
in and to my estate, I am disposing of my estate without 
reference to him. 
Third: I direct my executrices, hereinafter named, to sell 
at public or private sale within a reasonable time any and 
all real estate of which I may die seized and possessed, here-
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by authorizing and empowering my said executrices to 
execute such deed or deeds which may be necessary in con..; 
nection therewith, the purchaser in no event to be required 
to see to the application of the purchase money. 
Fourth: I do give and bequeath my wearing apparel and 
jewelry to my three sisters, Magdalen Loretta Ballard, of 
Washington, D. C., Lucy M. Ballard, of North Collins, New 
York, and Emma J. Ballard, of Buffalo, New York, w.J~e 
equally divided between them. · 
Fifth: I do give and bequeath to my beloved husband, 
Percy M. Cox, my automobile. 
page 15 } Sixth: I direct that all furniture belonging to 
me be removed to a storeroom or auction room 
in the City of Washington, D. C., that my three sisters above 
named select such as they like for their own use, and that, 
as executrices, they sell the residue at public or private sale. 
Seventh: I do give and bequeath the oil portrait of myself 
to my niece, Lorraine Wick Clark. 
Eighth : From the proceeds of the sales of real estate and 
furniture I direct that the following legacies be paid by my 
executrices to my beloved nieces and nephew; 
The sum of two hundred and fifty dollars ( $250) each to 
Florence Wick Randall, Gregory Wick and Lorraine Wick 
Clark, of Lockport, New York; the sum of two hundred and 
fifty dollars ($250) to Delores Ballard Krebs, of Eden, New 
York; and the. sum of fifty dollars ( $50) to Loretta Ballard 
Schreiner, of North Collins, New York. 
Ninth: I direct my executrices to pay to my friend, Hen-
riette Randeoux, of Erie, Penn., the sum of two hundred. and 
fifty dollars ( $250). 
Tenth: All the rest and residue of my estate ·r do give, 
devise and bequeath to my three sisters above named in 
absolute fee simple, the same to be divided equally between 
and among them. 
Eleventh: I nominate my said sisters as executrices of 
this, my last will and testament and I request that no 
security be required of them as such. I further request that 
no inventory or appraisement be made of my estate. 
Witness my hand and seal this 3rd day of June, 1935: 
(Signed) THERESE JULIE BALLARD COX. (Seal) 
page 16 ~ Signed, sealed, pub 1 is he d and declared by 
Therese Julie Ballard Cox as and for her last will 
and testament in the presence of the undersigned who, in her 
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presence·, at her request, ana' in the presence of each other; 
have hereunto subscribed our names as witnesses: 
(Signed) ELLEN R. WELLS, 
<Signed) GARDNER L. BOOTHE, 
108 N. St. Asaph Street, 
.Alexandria, Va. 
page 17 ~ And on the 26th day of July, 1948, an Answer 
was filed in the Clerk's Office of the Court in the 
words and figures following, to-wit: 
To the· !Eono:rable Paul E. Brown, Judge of the Circuit 
Court of· Fair£ ax County, Virginia : 
Perey M. Cox files this his answer to the bill of complaint 
filed against him by Magdalen Loretta Ballard in the above 
entitled cause and thereupon says as· follows: 
1. Your Respondent denies that on November 19, 1947,. 
Therese Julie Ballard Cox was of sound and disposing mind 
and memory and that she made her last will on that date .. 
Your Respondent states that she had been suffering from 
cancer for a long period prior to that date and that she had 
been under the influence of opiates and narcotics most of the 
time for a long period of time and that she was not of sound 
and disposing mind ·and memory, but that she was at that 
time incapable of making any valid contract, deed or will be-
cause of her mental condition. 
2. That if any such will was executed by the said Therese 
Julie Ballard Cox, your Respondent knows nothing whatever 
aoout it. The said Therese Julie Ballard Cox died o:n March 
2, 1948, and that shortly thereafter your Complainant handed 
to your Respondent a copy of a purported will whtch is here-
to attached, marked "Exhibit 1 ", and prayed to be read as 
part of his answer. Your Respondent has no information as 
to whether or not the alleged will was ever properly signe~ 
or witnessed, or delivered to any proper party, but specifi-
cally denies that it was ever delivered to him by the said 
Therese Julie Ballard Cox, or anyone else, and, therefore,. 
he does not know what, if any,. devises or bequests are made 
under the said purported will to any person whatever. 
3. That he knows nothing whatever as to 
page 18 ~ whether the testatrbr nominated as her executors, 
Lawrence W. Douglas, Magdalen Loretta Ballard 
and Florence Wick Randall, or any other persons. 
4. That he does not know whether the said alleged will 
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was attested by three competent witnesses or whether it was 
in any way executed in accordance with the laws of the State 
of Virginia. 
5. That he admits that the said Therese Julie Ballard Cox 
ias a resident of and domiciled in Fairfax County, Virginia, 
residing at McLean, Virginia, and he states that she died on 
March 2nd, 1948. 
6. That he knows nothing whatever as to the truth or 
falsity of the allegations of this paragraph but, if the said 
alleged will was delivered to the said Complainant, she 
should immediately produce the same in Court. 
7. That in answering this paragraph your Respondent, 
_Percy ~{. Cox, emphatically ·denies that he did, on March 6, 
1948, or at any other time, procure the said last will and 
testament from the Complainant, and denies that he advised 
her that it was his desire to take the same to the proper 
office for probate thereof. Answering further, your Respon-
dent states that he has no knowledge that any will was ever 
duly executed by his deceased wife; that if such instrument 
was legally executed by her in November, 1947, it never 
came into his possession. Answering further, your Respon-
dent states that shortly after the death of his wife, he dis-
covered that she had left balances in the accounts she had in 
the Second National Bank and the Riggs National Bank, 
both of Washington, D. C. The legal officers of the two said 
banks informed him that such balances would be released 
and credited to his account without the necessity 
page 19 ~ and expense of his taking out letters of adminis-
tration provided the Comp 1 a in ant, Magdalen 
Loretta Ballard, her sister, Emma J. ijallard, and himself 
·would sign letters addressed to the two said banks conta,in-
ing the statements that no will of the decedent had been 
found and that it was believed that none was left by her. 
Subsequent to March 6, 1948, that is to say, on April 5, 1948, 
the said Magdalen Loretta Ballard, her said sister Emma J. 
Ballard and the said Percy M. Co~ each signed letters ad-
dressed to the two said banks in which they each declared 
that no will of the decedent had been found and that it was 
·believed that none was left by her. Upon the faith and as-
surance of said declarations the two said banks released to 
the said Percy M. Cox the balance remaining to the account 
of his deceased wife at the time of her death. Photostatic 
copies of said two letters are attached to this Answer and 
are marked as "Exhibit No. 2'' and "Exhibit No. 3 ", and 
prayed to be read as a part hereof. • 
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It would seen that the Complainant has placed herself in 
a very embarrassing position by filing the bill of complaint 
and making allegations therein which are flatly contradicted 
by the letters signed by her on April 5, 1948, addressed to 
the Riggs National Bank and The Second National Bank of 
Washington, in order to obtain estate funds from the said 
banks, and that she is not now in a position to make one 
allegation in the bill of complaint which contradicts letters 
written over her own signature on April 5, 1948, in which 
she stated that, ''No will of the decedent has been found and , 
it is believed that none was left by her'' and, in view of this 
situation, her statements should receive little, if any, weight 
with this Court. 
8. That he neither admits nor denies the allegations of 
this paragraph. · 
page 20 ~ 9. Your Respondent denies that on the 15th day 
of :March, 1948, the Complainant called upon him 
for the said will for the purpose of probating the same and 
that he declined to deliver said will to her, but he again 
affirms that he knows of no such will being in existence. 
10. That he admits the allegations of this paragraph. 
11. That he admits the allegations of this paragraph. 
12. Your Respondent denies that he is dissipating the said 
estate or committing any waste of the estate whatever and 
answering further states as follows: · 
(a) Immediately after the death of his wife at Garfield 
Hospital, the said Magdalen Loretta Ballard took possession 
of and without the knowledge or consent of the said Percy 
M. Cox removed from said Hospital and took to her apart-
ment in Washington articles of great value, to-wit, valuable 
silk and other lounging robes and wearing apparel . of the 
.value of $200.00; a fur coat of the value of $500.00; two 
antique dolls of the value of $250.00, and other property, no 
part of which has been restored to the said Percy M. Cox 
or otherwise accounted for. 
(b) Decedent had under rental a safety deposit box in the 
vault of the Riggs National Bank, in Washington, D. C., 
wherein she deposited for safekeeping a diamond ring of the 
value of $500.00 and a platinum wedding ring of the value 
of $100.00, both presented to her by the said Percy M. Cox 
-upon the occasion of their marriage. The day after the 
death of decedent, to-wit, on March 3, 1948, the said Mag-
dalen Loretta Ballard, Complainant, obtained access to said 
.safety deposit box with the aid of a duplicate pass key and, · 
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without the consent or knowledge of the said 
-page 21 } Percy M. Cox, took possession of and removed 
said jewelry and other valuables contained in said 
box, and no accounting to him has been made by her. 
( c) That on or about May 21, 1948, the said l\f.agdalen 
Loretta Ballard, Complainant, removed from the home of 
the said Percy M. Cox, at McLean, Virginia, and had con-
veyed to the Union Storage Company's warehouse, in Wash-
ington, D. C., the following articles, among others, and said 
articles are still in her possession, or at least have never 
been restored to his possession or otherwise accounted for 
to him. 
Reasonable 
value 
2 large curley maple corner cupboards (antiques) ... $400.00 
1 large curley maple sideboard (antique) . . . . . . . . . . . 250.00 
1 antique piano. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 400.00 
1 Victorian antique chair. . . . . . . . . . . . . . . . . . . . . . . . . . 125.00 
1 antique melodian. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 150.00 
1 reed organ (antique) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 150.00 
1 antique glass show case. . . . . . . . . . . . . . . . . . . . . . . . . . 200.00 
1 lot rare antique porcelain, glass & chinaware. . . . . . 150.00 
1 framed oil portrait ......... ·. . . . . . . . . . . . . . . . . . . . . 400.00 
9 antique costumed dolls. . . . . . . . . . . . . . . . . . . . . . . . . . 350.00 
That the reasonable aggregate value of the said articles 
taken possession of and removed and withheld from the 
jurisdiction of this honorable court by the said Magdalen 
Loretta Ballard, Complainant, was and is the sum of 
$4125.00. 
13. That your. Respondent neither affirms nor denies the 
allegations of this paragraph but states that if there is a· 
will of Therese Julie Ballard Cox dated November 19, 1947, 
or a will dated June 3, 1935, and that if either of 
page 22 ~ the said wills shall be declared by the Court to be 
the last will and testament of the said Therese 
.Julie Ballard Cox and admitted to probate by this honorable 
court, then your Respondent, as husband of the said Therese 
Julie Ballard Cox, wishes to renounce the provisions of the 
said wills, or either of them, in accordance with Section 5276 
of the 1942 Michie's Code of Virginia, as am.ended, and 
claim his curtesy rights in the estate of the said '11herese 
Julie Ballard Cox, and he hereby renounces each and all of 
the provisions of said will or wills for his benefit and claims 
and demands all of his rights both as to curtesy and as dis-
tributee in the estate of the said Therese Julie Ballard Cox, 
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such as the law would allow hlm had the said Therese J" uffe 
Ballard Cox died intestate. 
IN VIEW OF THE PREMISES, your Respondent, Percy 
M. Cox, :requests that an administrator may be appointed by 
the Court to marshall the assets of the said estate and that 
the said Magdalen Loretta Ballard be required to return to 
this estate an of the property which she has in her posses-
sion belonging to the estate, as hereinbefore fully set out, or 
that she be required to pay to the estate the fuU value of 
the property which she has taken into her possession without 
any legal authority or right, and that if she fails to return 
the said property to the estate that judgment be entered 
against her by this Court in the sum of $4125.00, with 
interest and ·proper costs, and th.at the said Magdalen 
Loretta· Ballard be required to pay her own counsel fees and 
·costs of this suit, and. that your Respondent may 
page 23 ~ have such other, further and general relief as the 
case may require or to equity may seem meet .. 
{Signed) PERCY M. COX, 
Respondent. 
RUST&, RUST 
Attorneys~ 
By: JOHN W., RUST (Signed) 
GEORGE B., ROBEY 
: I 
page 24 f DEFENDANT'S EXHIBIT NO. 1. 
1, Therese Julie Ballard Cox, of McLean, Fairfax Comrty,. 
Virginiat being of sound and disp·osing mind, memory and 
understanding, do make,. publish and declare thls as and for 
my last will and testament, here by revoking all previous 
wills and codicils by me at any ,time heretofore made: 
· First: I direct that my just debts and funeral expenses be 
paid as soon after my decease as conveniently may be. It is 
my wish to be interred in St. John's Cemetery, North Col-
lins, New York, in the lot and near the remains of my be-
loved mother and father. I desire that my funeral services: 
l>-e :held in St. John's Catholic Church, North Collins, New 
York. 
Second : My husband, Percy M. Cox, having released and 
relinquished all right, title, and interest that he might have 
in and to my estate, I am disposing of my estate without 
·reference to him, except as in the· third paragraph; but my 
Magdalene Loretta Ballard v. Percy M. ·Cox, et als. 29 
action is not to be taken as indicating any lack of affection 
for him. 
Third: I do give and bequeath to my beloved husband, 
Percy M. Cox, my automobile and one thousand dollars 
($1,000).· 
· Fourth: I authorize my siste!, Magdalen Loretta Ballard, 
to choose among the pieces of furniture, bric-a-brac, old 
doll~, rugs, china and glassware which I own such and as 
many articles as she may desire for her apartment or resi-
dence; and I do give and bequeath to her the articles which 
~he may choose. · 
Fifth: I do give and bequeath my wearing apparel and my 
jewelry to my niece, Florence Wick Randall, of Lockport, 
New York. 
· Sixth: I do give and bequeath my portrait in oil, now 
hanging in the dining room of my residence, to my grand 
niece, Dorothy Randall of Lockport, New York. 
page 25 ~ Seventh: I direct my executors to sell within a 
reasonable time after my decease any and all real 
estate of which I may die seized and possessed, except that 
devised in paragraph tenth of this, my will. 
Eighth: I direct my executors, as soon as conveniently 
may be after my decease, to remove from my residence to a 
suitable place or places where they may be properly cared 
for and sold, all my furniture, bric-a-brac, old dolls, rugs, 
china and glassware ( except such as my sister, Magdalen 
Loretta Ballard, may have chosen pursuant to paragraph 
four of this, my will); and I authorize my executor to sell 
the property so removed at public or private sale, at such 
·prices and upon such terms, as my executor shall think best. 
Ninth : From the proceeds of the sales directed in the two 
preceding paragraphs of this, my will, and from any other 
assets of my estate not hereinbef ore specifically bequeathed, 
I direct my executor to pay the following legacies : 
To:-
a. My niece, Florence Wick Randall, of Lockport, New 
York, one thousand dollars ($1,000). 
b. My niece, Lorraine Wick Clark, of Lockport, New York, 
four hundred dollars ($400). 
c. My nephew, Gregory Wick, of Lockport, New York, 
four hundred dollars ( $400). 
d. My niece, Dolores Ballard Krebs, of Collins Center, 
New York, four hundred dollars ( $400). 
e. My sister-in-law, Carrie Ballard, of North Collins, New 
York, two hundred dollars ( $200). 
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page 26 } f. My friend, Josephine Wietig, of Buffalo, New 
York, five hundred dollars ( $500). 
g. Father Baker's Homes of Charity, of Lackawanna, 
Buffalo, New York, one thousand dollars ($1,000), for the 
upkeep and operation thereof, and for their charitable work. 
h. The pastor of St. John's Church, North Collins, New 
York, two hundred dollars ($200), for masses for the repose 
of my soul; and, if this bequest can not lawfully be made or 
carried out, then the same amount to the same person for 
the charities of said church. 
· Tenth: If, at the time of my death, I possess any estate 
of inheritance in or right to devise the property on which I 
now reside, being the property described in a deed from the 
Langley Land Company to Percy M. Cox, my husband, dated 
'March 26, 1923, and recorded in liber B-9, at folio 372, of 
the land records of Fairfax County, Virginia, I devise all 
my right, title, and interest in said property to the Bishop 
of Richmond of the Roman Catholic Church, for the erection 
of a church on said land, which church I request the Bishop 
to name for my name saint; and, if this devise can not law-
fully be made or carried out, or if the Bishop shall not think 
it desirable to build a church on said property, then I direct 
my executors to sell all my right, title, and interest in this 
property; and I further direct my executors to pay the net 
proceeds of such sale to the said Bishop, to be expended by 
him toward the purchase of land for a church in the vicinity 
of my home, or toward the construction of one, or .both ; and, 
if that purpose can not lawfully be accomplished, or if, in 
the opinion of the Bishop, a church can not advantageously 
be built in the vicinity of my home, then for the 
page 27 } religious, educational, and charitable work of the 
Catholic Church in Virginia, as the said Bishop 
may think proper and may appoint. 
Eleventh: I devise and bequeath all the rest, residue, and 
remainder of the estate, of which I may die seized or pos-
sessed, or to which I may be entitled, real, personal, and 
mixed, and wherever situate ; including the proceeds of the 
sales directed in paragraphs seventh and eighth of this, my 
will, so far as not required for the payment of specific 
legacies, debts, and expenses of administration; and includ-
ing lapsed and void devises and bequests; to my sister, Mag-
dalen Loretta Ballard, of Washington, D. C.: but, in case 
she shall die before me, I desire my surviving executors, 
Lawrence W. Douglas and Florence Wick Randall, to hold 
the residue mentioned in the present paragraph in trust dur-
ing the natural life of my sister, Emma Ballard, and for her 
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benefit, as more particularly directed later in the present 
paragraph: 
And upon the death of my sister Emma, I devise and be-
queath the residue mentioned in this paragraph to the 
Reverend J. Bernard Argaut, of Washington, D. C., to be 
expended by him for such religious, educational, and chari-
table purposes as he may think proper and may appoint. 
In executing the trust in favor of my sister Emma above 
mentioned, I authorize and direct my executors to possess, 
hold, manage, invest, sell, and reinvest the residue men-
tioned in this paragraph in real or personal property, notes, 
bonds, stocks, mortgates or the like, as my executors in their 
discretion may think proper, acting as would prudent men 
in the investment of their own property, without being re-
stricted by any present or future statute or rule 
page 28 } of court governing the investment of trust funds; 
to lease real property for terms which may ex.;. 
tend beyond the duration of the trust; to collect income, 
interest, dividends, and rents ; and to pay the net income to, 
or in their discretion to apply the same for the benefit of 
my said sister Emma. 
Twelfth : In making any and all of the sales directed in 
this, my will, I give to my executors full power and discre-
tion at any time to sell at public or private sale and without 
order of court; to make, execute, and deliver such deeds and 
bills of sale as ma.y be necessary or proper; to pay usual 
and- proper commissions to agents and other reasonable ex-
penses of sale ; and to pay themselves the usual commission 
allowed to trustees in making such sales ; and none of the 
purchasers are to be required to see to the application of 
the purchase money. 
Thirteenth: I nominate Lawrence W. Douglas, of Arling-
ton, Virginia, my sister, Magdalen Loretta Ballard, of Wash-
ington, D. C., and my niece, Florence Wick Randall, of Lock-
port, New York, as executors of this, my last will and testa-
ment, consisting of six pages, to each of which I have affixed 
my signature. I request that no security be required of my 
said executors and that they be excused from making and 
filing any inventory and appraisement of my estate; but, if 
any bond be required of my. executors, I direct that the 
premium therefor be paid from the assets of my estate. I 
desire the legacies herein bequeathed to my sister and niece 
above mentioned to be in addition to such commissions which 
may be allowed them as executrices. 
WITNESS my hand and seal this day of November, one 
JZ Sll})reme Cburf of' ~ ppcafs of Virginia; 
thousand nine hundred and forty-seven (1947), at 
page 29 ~ Garfield Memorial Hospital, Washington, District 
of Columbia. · 
THERESE JULIE BALLARD COX. 
Signed, seale:d,. puolished, and cieciared oy Therese Julie 
Ba1ilmrd Cox, who was, at the time of so doing, of somrd and 
disposing mind and memory, as and for her Iast will and 
testament,. in the presence of us, tlie undersigned, who, in 
her presence, at her request, and hr the presence of each 
other, at .fi1e f;!ame- time, have-hereunto suoscribed our names 
as wit11:esses on tlie day and at the place above wiitten; and 
we do furtner declare that this will consists- of six pages, to 
each of which the testatrix and eacn of us has signed his or 
her name. 
E:xliiliff I, with Defendant's Answer. 
(Signed) JOHN Wr RUST, Atty. 
page 30 } And on the 4th day of December, 1948, a Decree 
of Reference was entered by the Caurt in the 
words and figures following, to-wit~ 
This cause came on this 4th day of December, 1948, to be 
heam upon the Bill of Complaint and exlnnits filed there--
wit:&; upon the process heretofore issued and the Sheriff's 
return thereon; upon the order of publication, the certificate 
of proof thereof of the Editor of the Fairfax Herald, a 
newspaper published and having a genera] circulation in 
Fairfax County, Virginia, and upon the Clerk's certificate 
ef posting thereof; upon the answer of Percy M. Cox and 
the exhibits filed the,rewith, and the answer of Fiorence· Wick 
Randall and Emma J. Ballard; and upon argument of Coun-
sel. 
Upon consideration whereof, the Court being of tI:te opinion 
tbat filiis cause has been duly filed, matured, docketed, and 
se'f for nearing, doth now hereby Adjudge, Order and De1.-
eree that 1fuis' cause and the same is now here-by referred to 
James Keith, one of the· masteY commissioners- of tm.S' Court,. 
who shall ascertain and report as foll0iws, to-wit:. 
] .. Whetli.er or· n:ot this" Court ha:s jurisdiction of the emb-
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ject matter of this cause and whether or not all parties are 
properly before the Court; 
2. Whether or not the late Therese Julie Ballard Cox was 
a resident of and domiciled in Fairfax County, Virginia, on 
the date of her death; 
3. Whether or not the said Therese Julie Ballard Cox died 
testate or intestate and if she died testate, whether or not 
the purported last will and ~estament, dated November 19th., 
· 1947, and filed herein as complainant's Exhibit A 
page 31 ~ should be probated as being the true last will and 
· testament of the said Therese Julie Ballard Cox, 
or whether or not there is some other document which should 
be probated as the true last will and testament of the said 
Therese Julie Ballard Cox, and in answering this inquiry the 
said Commissioner is to ascertain as to whether or not 
Therese Julie Ballard Cox was of sound and dispo·sing mind 
and memory and capable of making a valid contract deed or 
will because of her mental condition on November 19th, 1947. 
4. Of what estate did the late Therese Julie Ballard Cox 
die seized and possessed. 
5. Who has had custody and control of the estate of which 
the said Therese Julie Ballard Cox died seized and possessed 
and whether or not same is properly accounted for; 
6. In the event Commissioner be of the opinion that the 
said Therese Julie Ballard Cox died intestate who were her 
heirs at law and what are their respective interests in said 
estate, and what interest the said Percy M. Cox is entitled 
to in the said estate as husband of the said Therese Julie 
Ballard Cox, if she died testate, by reason of his renouncing 
the provisions of the said will or wills. 
7. Any other matters deemed pertinent by said Commis-
sioner or upon which he is requested to report by any party 
in interest. 
And pending the filing of said commissioner's report this 
·cause is continued. 
Enter: 
(Signed) PAUL E. BROWN, 
Seen: 
JOHN ALEXANDER (Signed) 
Counsel for Complainant 
RUST & RUST 
By: JOHN vV. RUST (Signed) 
GEO.B.ROBEY 
Counsel for Defendants 
Judge. 
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of Commissioner was filed in the Clerk's Office 
of the Court in the words and figures following, to-wit: 
The undelsigned Commissioner in Chancery of this Court, 
to whom the above styled cause was referred by decree 
entered on the 4th day of December, 1948, directing him to 
- ascertain and report to the Court in accordance with the 
several inquiries therein contained, after first giving notice 
of the time and place of the taking of the depositions, re-
spectfully reports that at the time and place designated he 
proceeded to execute the said decree of reference by taking 
the depositions of Magdalen Loretta Ballard and others. 
The said depositions and notice of the taking of the same 
are returned herewith and expressly made a part of this 
report.-
After consideration of the evidence, together ·with the pro-
ceedings in this cause, the undersigned respectfully reports 
the inquiries set out in said decree of reference, with his 
findings in regard thereto, as follows,. to-wit: 
INQillRY 1. Whether or not this Court has jurisdiction 
of the subject matter of this cause and whether or not all 
parties are properly before the Court. 
In a suit to establish a lost will, all the heirs at law, as 
well as the legatees and devisees, are necessary parties. In 
the case at bar, all parties are properly before the court. 
INQUIRY 2. Whether or not the late Therese Julie Bal-
lard Cox was a resident of and domicilied in Fairfax County, 
Virginia, on the. date of her death. 
Therese Julie Ballard Cox was a resident of 
page 33 ~ Fairfax County and domiciled herein on March 
2nd, 1948, the date of her death. 
INQUIRY 3. Whether or not the said Therese Julia 
Ballard Cox died testate or intestate, and if she died testate,. 
whether or not the purported last will and testament, dated 
November 19th, 1947 and filed herein as complainant's Ex-
hibit ''A'' should be probated as being the true last will and 
testament of the said Therese Julie Ballard Cox, or whether 
or not there is some other document which should be pro-
bated as the true last will and testament of the said Therese 
Julie Ballard Cox, and in answering this inquiry the said 
Commissioner is to ascertain as to whether or not Therese 
Julie Ballard Cox was of sound and disposing mind and 
memory a.nd capable of making a valid contract, deed or 
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will because of her mental condition on November 19th, 1947. 
(a) The said Therese Julia Ballard Cox died testate. 
Your Commissioner finds that t:\le will dated November 19th, 
1947, copy of which is filed with the bill of complaint as Ex-
hibit "A", was duly executed by Mrs. Cox; that at the time 
of executing said will the testatrix was of sound and dis-
posing mind; that the original of said will was turned over 
by the testatrix to her attorney, Archibald King, and _that 
Mr. King in turn forwarded the same to Magdalen Loretta 
Ballard ( sister of testatrix and complainant in this cause) 
for safe keeping. There was no allegation or proof that 
testatrix was subject to undue influence. Defendant Cox 
does allege testatrix was of unsound mind; the evidence to 
controvert this contention is overwhelming. Under these 
Circumstances there is no presumption of revocation. On 
the contrary, where it is shown that the will is not in the 
possession of the testatrix or accessible to her, 
page 34 ~ the failure to find it after her death raises a pre-
sumption that the will was lost, and the burden 
of showing it was revoked, is upon the contestant or party 
making this assertion. The will in question ha:s been amply 
established as a lost will. Therefore in view of this con-
clusion, it is unnecessary to weigh or pass on the conflict in 
the testimony as to whether or not the will was turned over 
by Complainant to Dr. Cox after the funeral or to explain 
the contradiction contained in the letters signed by Com-
plainant stating no will was found. (Exhibits 2 and 3, filed 
with defendant Cox's answer). 
Therefore your Commissioner finds that the will of 
Therese Julie Ballard Cox, dated November 19th, 1947, copy 
of which is filed as Complainant's Exhibit ''A'' should be 
probated as her true last will. 
(b) Attached to the bill of complaint and marked as Ex-
hibit "B ", is another will of Therese Julie Ballard Cox, 
dated June 3, 1935. Your Commissioner finds that this will 
was revoked by the will of November 19th, 1947. 
In the event, however, the court should find otherwise, 
your Commissioner reports that the will of June 3rd, 1935 
appears to be in all respects a valid will and upon proper 
authentication should be admitted to probate. 
INQUIRY 4. Of what estate did the late Therese Julia 
Ballard Cox die seized and possessed. 
The proof of this inquiry is not believed to be complete. 
The amount of the estate can be determined indirectly and 
on this basis your commissioner reports as follows: 
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None. Real Estate 
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Intangible Personal Pr~erty Money,.Riggs National 
Bank $566.76 
Mo.n.ey,. Second National 
I 
L 
Bank 380.26 
i'"angiole· Personal Pr~p~rty . . . 
Several Cartons containing unidentifiable articles. 
Oval top table 
Square top table 
Round to.p table 
DaveµpOTt back 
Davenport base 
D. Leaf'e ·Table 
Small D. L. table 
Small table 
End table, split 
End table, split 
Small table desk, knob off' 
Dressing table 
Drop leaf ta1>Ie 
Larg-e chest drawers 
Clock gfa ss broken pc. off top 
WalI rack 
·Table 
Table. le~ missing 
:Rundle two met ·wd. pieces 
Plaque, torn · 
Pfaoue. torn 
T"al>Ie forse, ton missing' 
Grandfather clock. br. ton missing-
Small end taMe. br. top missing 
page 36 f RmaTI end tahle br. 
Small end table br. 
Chest. ton pieee 
Bookshelf 
Square top tabJe 
Rnuare top table warped 
~lock ton 
End table, ton missing 
Fed feather chair, paper stuck on 
R"auare top table 
Round ton table 
:Raov Cradle 
Drop Ieaf table .••. c ••• 
: . .. . ~ 
... · -- ! 
,' 
1 
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End table, top missing 
Carved table · 
Old settee 
Table top 
Bed end, scorched 
Bed end, scorched 
Bed end, scorched, top missing 
Bed end 
Berl post, ag-le, roller off 
Bed post, ag-le 
Bed post, ag-le 
Bed post, agle 
n:wennort, cushion mildew 
Davenport, cushion bottom mildew 
L:uve stand 
Straight '3.hni.r 
Wall rack 
page 37 ~ Strafo·ht chair 
Rmall bencah 
Pc. of 8ninnine.- w11ee1 
T ,ecr of table h::tse 
Le<r base. sn1it 
T,Rl'~e carton 
T .~l'P'e wooden box 
·w11~n~t-;iw=J. ton ruined 
"Pflrt of table top 
J>q!f of fqble ba8e 
Wflll tahle 
T ,nn <r C!.l rton 
-Wilwe f'l'he~t 
T.,:il'O'P. hox m"ldeil 
T !"\l'n'I\ box molded 
~hn,rl 
~rcn~re top table 
Rnu::t-rf.\ to'Tl t~ hlP.. knnh n-l'f 
p,,_ of i'P.~k tnn. knoh:; off 
~""111:n•P. ton ti:1 hl~ 
~1'111!1re ton tJ:1 hle 
~""nttre ton ft1hle 
'Square top tal11e 
Square top table, split 
Square top table, split 
Square top table. split 
Drop leaf table, leg off 
Drop leaf table 
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Bundle 3 table tops 
Chest drawers, top missing, knobs off 
page 38 ~ Large chest of drawers, top missing 
Organ, mildewed 
Pc. from dresser 
Bdl. of two table tops 
Pc. of table 
Pc. of table 
,van rack 
Hat rack 
Pn. dresse1· base 
Top of organ 
Ton of org-an 
r.hest drawers 
r.hest <lrawers 
r.11est ilrawers 
r.hest rlrawers 
rhest drt1wers 
nresser. knohs off, legs off 
nresRer, knob off -
'Bl<l. ~ organ legs 
"Pltl. ~ org·an legs 
:Rld. 2 orR"an legs 
~.f eeh tablP base 
r.orner cab. glass 
<:hair, UP 
Rma 11 ~ett.ee mildewed 
RtrniR'ht ~h'\ir 
"\Virker chAir 
Oven, ru ~terl 
Table larn:e 
page 39 ~ Metal cabinet 
Smn 11 settee, leg off 
Flower stand 
0. S. cl1air 
nrawer. ntd. green 
~trai1rht chair, no seat 
~trai!?.'ht chair. no top 
~mRJl wrl. rark 
Rrn::111 n. L. table 
Find table 
Rm$l ll srmnre tt:1 hle, no top 
~11'\~ll white table 
Thin cab 
Bed end, mildewed 
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Bed end, mildewed 
Straight chair, mildewed 
Small chest, trunk 
Small stool 
Pc. chair, no top, legs missing 
Small white table 
Child's rocker, arm missing 
Square top table 
Square top table, top split 
Square top table, top split 
Chest drawers, top split 
Chest drawers 
Pc. of rocker, no top 
End table 
Straight chair, no seat 
Straight chair, no seat 
page 40 }- 8 strafo:ht chairs, damaged 
2 child's chair, frame only 
n. S. strt. chai 
Pc. chair, 
Pc. rhair 
~m~11 haRket 
TTnh. chAir. mildewed 
WramP. of clo~k 
Rtrahrht chair 
n,.P.~~e,. hase. mildewed 
OM f ftshion lamp 
Raddle 
Wash stand. brok-no top 
Rtraio·ht rh11ir, no seat 
RtrniP'ht. r.hAir 
4 straight chairs, damaged 
2 chair frames 
White ptd. strt. chair 
3 straight chairs, chamaged 
White painted chair, no seat 
3 straight chairs, broken 
Child's chair broken 
Stand, no top 
Small table 
Small table, base, no top 
Table base, no top 
Table base, no top 
Table leg 
Table leg 
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Wall rack 
page 41 ~ Small dl. table 
Basket 
Small table, split 
Small table, split 
Desk . 
Baby carriage, missing 
Fibre chest, pictures 
Victrola 
Arm chair, mildewed 
Large picture frame 
2 bed ends 
Small stove . parts missing 
I bundle 2 mental frames 
Bed end 
Radio 
Carton pictures 
Square top table 
Rocker. large 
Large table 
Desk varnish off 
Bed end 
3 bundles 2 bed rails 
l bunrlle 2 mental frames 
2 small metal stands, rusted· 
T ,Rrg-e m'l:P on frame 
Picture in frame 
Rai:tket 
D. L. tahle 
Large table. split 
D. L. table. snlit 
page 42 ~ Large table. Cr. split 
U ph. arm chair 
2 Bbl. 
T,Rrq:e :RJ'l.ckboard 
n. L. table ton 
0. R. A rm.chair 
?. Rtrni(l'ht c>h,:\irs painted red 
Rtrai,iht d,air 
~frai' O'J,t rahRir parts missing 
~tool footrest 
'Pc. marhle ton en<l broke off 
'PP,. marl-1le ton cllipped 
Pc. marble top 
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Bdl. of approx. 13 p·ictures and frames 
33 Bundles, unidentifiable articles 
Mirror in frame 
Bdl. of wood 
7 Bundles wood, etc. 
C. Box wood 
These articles are in Safety Storage and Transfer Com-
pany's Warehouse at Alexandria, Virginia. Total value not 
given. 
The f ollowin~ articles are in possession of M agdelvne 
Loretta Ballard: 
1 antique piano 
1 Victorian chair 
1 Antique melodian 
1 antique glass show case . 
I box containing antique r>0rcela11, u=IasR a.nd ehinaware 
1 oil portrait of Therese Julie Ballard Cox 
page 43 ~ 9 dolls 
· 3 figurines 
Oriental. rug-s 
1 automobile (possession of Dr. Cox) 
Your Commissioner recommends that any personal repre-
sentative apvointed should he directed to proceed to take 
inventory of said estate and to have the same appraised. 
The abo~e statement is neither accurate nor complete and 
should hnve no effePt saYe to apprise the Court of the 
amonnt of nropertv in controversy. 
INQUIRY :i. ,vho hAR l1ad custodv and control of the 
Estate of which the said Therese .Julie Ballard Cox died 
seised and possessed· and whetht1r nor same is properly 
accounted for. 
See above. 
INQUIRY 6. In the event Commissioner he of opinion that 
the said Therese Julie Ballard Cox died intestate who were 
l1er heirs at law and what are their respective interests in 
said estate, and what interest the said Percy l\L Cox is 
entitled to in the said estate as husband of the said Therese 
Julie Ballard Cox, if she died testate, lJy reason of his 
renouncing the provisions of the said will or wills. 
The first question to be answered under the inquiry co11-
cerns the validity of the p·aper dated October 4th, 1930 
(Complainant's Exhibit '' F' ') in which Dr. Cox, th~ de-
• 
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fendant undertakes to waive his interest in the tangible 
personal estate of his "'ife. It develops from the testimony 
of Dr. Cox (p. 129) that this agreement was executed at a 
time when his wife of one or two months, Therese Julie 
Ballard Cox, was still living in Pennsylvania, where she was 
the owner of considerable tangible personal property in the 
form of stock in trade in an antique business ; 
page 44 ~ that she hesitated to move to Virginia or the 
District of Columbia and to bring this property 
with her until she obtained a waiver from Dr. Cox for fear 
she would lose title to it and would be unable to dispose of 
it freely; and that pursuant to her request, the waiver of 
October 4th, 1930 was executed and delivered. 
Upon the basis of the agreement, Mrs. Cox gave up her 
Pennsylvania domicil and came to Virginia or District of 
Columbia, bringing with her considerable personal property, 
which she placed under the care of her husband. 
While the considera.tion necessary to support a post-nuptal 
agreement need not be adequate there must be some valuable 
consideration. In the opinion of y<'.mr Commissioner Mrs. Cox 
only did what she should have done. Therefore the waiver 
or post- nuptal agreement is not valid because it is not sup-
ported by valuable consideration, moving from Mrs. Cox to 
Dr. Cox. 
Accordingly, in the event Therese Julie Ballard Cox died 
intestate, your Commissioner reports that Under Section 
5273 of the Code of Virginia, Dr. Cox would take the entire 
estate. 
In the event Therese Julie Ballard Cox died testate and 
Dr. Cox renounces under the ,vill, as he has indicated he 
intends to do, then the defendant, Dr. Cox, under Section 
5276 of the Virginia Code would be entitled to one-half of 
the estate, which consists of personal property only. The 
residue of the Estate would be distributed as follows: 
Magdalen Loretta Ballard Sister 
Enuna J. Ballard Sister 
Children of a deceased sister, 
Mamie Ballard vVick, 
whose names are 
Florence vVick Randall Niece 
page 45 ~ 
One-eighth 
One-eighth 
One-twenty-fourth 
Gregory ·wick 
Lorraine Wick 
Nephew One-twenty-fourth 
Niece One-twenty-fourth 
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Cliild of a deceased brother, 
Frank Ballard, whose 
name is 
Dolores Ballard 
Percy M. OGx 
Niece One-eighth 
Widower One-half 
INQUIRY 7. Any other matters deemed pertinent by said 
Commissioner or upon which he is requesmd to report by 
.any party in interesl 
Your Commissioner has nothing to report and has not 
been requested to report on any other matter. 
I certify that the notice of the filing of this report has 
been given in accordance with Section 6185 of the Code of 
Virginia. 
Respectfully submitted, 
(Signed) JAMES KEITH 
Commissioner in Chancery. 
Commissioner's fee $150.00. 
page 46} NOTICE 
To:- Madaline Loretta Ballard 
Percy M. Cox 
The Bishop of Richmond of the Roman Catholic Church 
Lawrence W. Douglas. 
YOU ARE HEREBY NOTIFIED that on vVednesday, 
April 20th, 1949, at 10 :00 o'clock A. M., or as soon thereafter 
as the matter can be heard, at the office of John Alexander, 
Esq., in the Town of Fairfax, Virginia, I will proceed to 
execute the requirements of that certain decree of reference 
-entered at the March term, 1949, in the chancery cause 
pending in the Circuit Court for Fairfax County, Virginia, 
styled as above set out, by which decree of reference the 
undersigned Commissioner was directed to ascertain and 
report concerning inquiries therein set forth and directed. 
YOU ARE HEREBY NOTIFIED that at the above men-
tioned time and place the depositions will be taken to be 
read in evidence in this cause. If the proceedings be not 
completed on that date they will be adjourned from day 
to day at the same time and place until completed. At which 
time and place you are required to be present if you so 
desire. 
Srrprem'e C'ourt of Appears of Virginia-
Given under my hand this 4th day of ApriI, 1949~ 
,signed) J. KEITH 
Commissioner in: Chancery .. 
Legal service- accepted 
4/7/49-LAWRENCE ~r. DOUGLAS (Signed) 
JOHN W. RUST (Signed) 
JOHN ALEXAN·DER (.Signed} 
April 8, 1948 . 
Service accepted: -
THOMAS R. DY~ON (Signed") 
Counsel for Most Reverend Peter L. Ireton 
Bishop of Richmond .. 
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page 48 ~ In the Circuit Court for Fairfax County, Vir-
ginia. 
Magdalene Loretta BaIIarcI, Compiainant,, 
v. 
Percy M. Cox, Defendant. 
IN CHANCERY NO. 7223 
Washington, D. C., 
Thursday, January 27, 1949. 
Depositions of' Dr. Calvin T. Klapp, :Mrs. Marjorie 
Bukovsky, and Dr. De Witt E. DeLawter, taken by. counsel 
oh behalf of the· complainant in the above-entitled cause,. 
pursuant to the attached notice·, a:t 1339 H Street, North-
west, 1600 Myrtle Street, Northwest, and 3848 Porter Street,. 
N ortnwest, respectively, Washington, D. C., on Thursday, 
January 27, 1949, beginning at 9 :45 o'clock a. m., before 
Dorothy M. Ledet, N oiary Public in and for the District of 
Columbia. 
Appearances: J olm Alexander, Esq., and Edgar· A. '\Vrerr,, 
Esq., Counsel for Complainant. 
Messrs. Rust & Rust, By John W. Rust, Esq.,, Counsel for 
Defendant .. 
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Dr. Calvin T. Klopp. 
page 49 r l\fr. Alexander: It is agreeable with you, Sena-
tor, that Mrs. Ledet take these depositions in-
stead of Mr. Steinko, who is the Notary named in the notice? 
Mr. Rust : Yes, indeed. 
DR. CALVIN. T. KLOPP, 
called as a witness by counsel for the complainant, after 
being first duly sworn by the Notary, was examined and, in 
answer to interrogatories, testified as follows: 
DIRECT EXAMINATION 
By Mr. Alexander : 
Q. ·wm you please state your name Y 
A. Calvin Klopp. 
Q. Where is your residence? 
A. 4621 Glenbrook Parkway. 
Q. In ,v ashington t 
A. No-Bethesda, Maryland. 
Q. ·what is your profession, sirY 
A. Physician. 
Q. How long have you been a physician, Doctor¥ 
A. Since 1938. 
Q. ,vhere is your practice 1 
A. Here in VVashington. 
Q. I ask you if you were ever acquainted with Mrs. 
Therese Julie Ballard Cox. 
A. Yes. 
page 50 ~ Q. Did she ever have occasion to become a 
patient of yours I 
A. Yes. 
Q. How long was she such a patienU 
A. I don't know. I would have to look it up in my records. 
Q. Approximately do you have any idea f · 
A. If somebody can refresh the dates in my mind-I can 
get a record. 
Before we go any further, just let me have a little bit 
of an idea ,vhat this is about. 
May this be off the record f 
Mr. Alexander : Off the record. 
(Discussion followed off the record.) 
The "\Yitness: I have the exact dates here. 
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Dr. Calvin T. Klopp. 
By :Mr. Alexander: 
. Q. If it is not too mueh trouble, I think it would be a. good 
idea to get the exact date. 
A. All right. 
(The witness referred to a record.) 
The date says "9/10/46.'' 
Q. That was when you first began? 
A. That was when I first saw Mrs. Cox. 
Q. Now, did you treat Mrs. Cox more or less regularly 
after that time Y 
page 51 ~ A. Yes. 
Q. ·where was she being treated, Doctor? 
A. She was treated as an ambulatory patient and as an 
in-patient of Garfield Hospital. 
Q. I call your attention to the 19th day of November, 
1947, and ask you if you recall having seen Mrs. Cox on that 
day. 
A. I am just trying to see whether I had any written note 
pertaining to that day. I don't have, and, unless you tell 
me a little more about the day, I don't think I could pick out 
the day. 
Q. Do you recall in your visits to Mrs. Cox any unusual, 
out-of-the-ordinary proceeding? 
A. Oh, yes, indeed. But the thing I don't recall-I 
wouldn't have any way of proving by anything written that 
it happened exactly that day. It may be on the hospital 
records. In fact, I think it is. 
Q. Now, do you recall what happened on that day? 
A. If it is the same day we are talking about, that was 
the day I was called up to witness her signature to a docu-
ment which was her win, as I understand it. 
Mr. Rust: Just a moment, there. I want to put in an 
objection. 
Mr. Rust, attorney for the defendant in this cause, objects 
to the introduction of any evidence in reference 
page 52 ~ to an alleged will of the late Mrs. Therese ,Julie 
Ballard Cox, unless the will itself is produced or 
evidence has been introduced showing the loss or destruction 
of the said will, and that the said will was in existence- at 
the time of the death of the said Mrs. Cox; and that, if 
the will cannot be produced, that a satisfactory explanation 
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Dr. Ccdvin T. Klopp. 
be given for the reasons for its non production, as it is 
essential to show that the will has been lost or destroyed 
before any evidence should be introduced as to the· contents 
or the execution of the said will. 
:Mr. Alexander: For the purpos~ of the record, I want to 
state that the manifested will could not be produced, since 
this is a suit to establish a lost will, and before the loss of the 
will can be established, we feel the proper procedure, under 
the circumstances, is to establish first that a will was, in fact, 
in existence. The purpose of taking the testimony of these 
witnesses today is to establish that a will was so. executed 
and in existence. From the establishment of that fact we 
would be prepared to prove to the satisfaction of the Court 
that this will, so established, was lost or destroyed. 
Q. Now, DT. Klopp, you say you were called to her room 
for the· purpose of witnessing a writing which you were 
informed was her will¥ 
A. That is right. 
page 53 ~ Q. Do you recall who else was present . at the 
time? 
A. There were other people present and, and I recall it, 
Dr. DeLawter was present; and I am trying to remember the 
name of the girl who served as receptionist in the X-Ray 
The!apy Department. 
Q. Could that be Mrs. Bukovsky¥ 
A. It could be. I know her when I see her. · 
Q. She is the receptionist at the X-Ray Department at 
Garfield? 
A. That is right. 
Q. Were either of these persons also called as witnesses? 
A. I am trying to think. As I remember, both were called 
as witnesses, and both participated as witnesses. 
Q. Did Mrs. Cox sign any writing in your presence? 
A. Yes, indeed. 
Q. Did she advise you what that writing purported to 
bet 
A. She said it was her will. 
Q. Did any other persons sign that writing as witnesses 
in your presence¥ 
A. Yes, indeed. The other two signed as witnesses, plus 
myself. 
·Now, I say '' the other two,'' because again I am trusting 
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Dr. Calvin T. Klopp. 
. .., 
,, 
on my memory. I can put it this way,. that who-
page 54 ~ ever signed that will, they insisted t1iat we aH 
stay in the same room and that none of us leave 
the room until it was signed; and I know Mrs. Cox signed it 
and ] signed it and I think the other two also did siign.. We 
aD stayed until it was all signed. 
Q. To the best of your recollection-
A. That is right~ 
Q. The other lwo· signed the will in your presence¥ 
A. That is right. 
Q. To the best of your recollection, Mrs. Cox, the other 
two witnesses and yourself· each signed this paper in the 
presence of each other Y 
A. That is right. 
Q. And in the presence of' all f 
A. That is right. 
Q. All being together at the ·same timef 
A .. That is right. 
I remember that, because I wanted to leave because I had 
a lot of work to do, and they said, ''.You can't leave until 
everybody has signed everything, and everyoody has to stay 
here until it is done" That is the only reason I remember. 
Q. But yon are positive of that fact f 
A. Yes ; because I was very much annoyed at the time. 
I had· a lot of work to do. 
Q. Now, would you recog·nize that will if · you 
page 55 ~ saw it, Doctor! 
A. I think I could. ::M:y signature is on it, and 
on eaen page. I didn't read it. 
Q. Would you recognize a copy of it if you saw it, not 
bearing your signatnret 
A .. No .. 
Q. During your treatment of Mrs. Cooc did you visit· her 
more or l~ss frequently I 
A. Yes. 
Q. What, in your opinion, was her mental capacity at 
the time this paper was executed l Was she, in your opinion, 
capable of executing a valid co:ntra:ctt 
L Yes·. I was asked that question at the time, aud I 
said I thought she was. 
Q. You f eit her mental capacity was such that she knew 
what she was doing¥ 
A .. She was ill, but I felt she knew ·what £he was. doing. 
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Dr. Calvin T. Klopp. 
Mr. Alexander: .Any questions, Senator? 
}fr. Rust : Yes. 
The motion is renewed to strike the evidence of Dr. Klopp 
in accordance with the former statement. 
CROSS EXAMINATION 
By Mr. Rust: 
Q. Now, Dr. Klopp, you did not read the will? 
A.. No. 
page 56 ~ Q. You did not read the alleged will l 
A.. No. 
Q. You do not know any of the contents of said will f 
A. No. I merely witnessed the signature. 
Q . .And you state .that you signed each page of the said 
willY 
A. That is right. 
· Q. A.11 of you? 
A. We all signed each page. That was what took so long; 
and there were a considerable number of pages, but I 
wouldn't know how many. 
Q. Would you say there were ten pages¥ 
A. I wouldn't. All I know, it was long enough to get 
me irritated because it took so long. That is all I remember. 
Q. She signed each page? Mrs. Cox signed each page Y 
A. Yes. 
Q. And each one of the witnesses signed each pagef 
A. That is right. 
Q. You remember this distinctly? 
A. Yes. 
Q. But you are not in any position to identify any specific 
will? 
A. Unless it has my signature on it. Then I think I could 
identify my signature; but without that I ""'ouldu't know. 
Q. You began treating Mrs. Cox at what time? 
page 57 ~ A. September 10th. 
Q. September 10, 1946 f 
A. That is right. 
Q. What was the trouble with Mrs. Cox? 
A. She had a carcinoma primarily of ~1er antrum-cancer 
of the antrum. 
Q. Did you perform any operations? 
A. Yes. She wanted it operated upon. 
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Dr. Calvin T. Klopp. 
Q. ,vhat operation did you perform, and when T 
A.. As a matter of fact, I am not sure that I have it here. 
I believe they are all here, but if it is very important, I think 
it ought to be verified through the hospital record, because 
I have only an office record here. 
She had-:we did an antrotomy. vVe did one major opera-
tion. I can't remember whether there were three or four 
minor ones, to keep her reasonably comfortable. 
Q. ,\Then you operated upon her you removed her soft 
palate? 
A. No. We removed her hard palate. 
Q. You removed her hard palate¥ 
A. That is right. 
Q. You removed her left eye, did you not f 
A. That is right. 
Q. And you removed practically the entire structure of 
the left side of her facet 
page 58 } A. Her maxilla-that is right. 
Q. When did this operation take place, to the 
best of your recollection f 
A. Oh, it was done, actually, in a series of operations 
which took place between-I would say between December of 
that year and-December, 1946, and December of 1947. 
Q. This condition of Mrs. Cox caused her great physical 
suffering, did it not? 
A. Oh, yes; yes. 
Q. And it was necessary, therefore, for you to give her 
narcotics! 
A. She did receive some narcotics. The exact amount, 
again, is on the hospital record. It was never excessive at 
any time. 
Q. And you treated her with radium, did you not f 
A. Yes. 
Q. During this entire period? 
A. No. I think her radium treatment was on either one 
or two occasions. That is in her hospital record, again. 
Q. And did you not give her X-ray treatment¥ 
. A. I didn't. Dr. vVatt. did. I agreed and felt it should be 
given . 
. Q. That was done for a long period of time-is that not 
righU 
A. That is right. 
page 59 } Q. Can you tell us just what the effect of that 
treatment was upon her? 
Jvlagdalene Loretta Ballard v. Percy M. Cox, ·et als. 51 
Dr. Calvin T. l(lopp. 
A. You mean the physical effect 1 
Q. Yes. 
A. Well, it produced quite an intense reaction of the entire· 
left side of her face over a period of six to eight weeks. 
Q. Then she would not be treated any more for how long 
a period? 
A. You mean, you cannot be treated? 
Q. She could not be treated. 
A. Oh, she could not be treated again, then-it is an 
indefinite period; but let us say, several months. 
Q. Because of the fact that this treatment burned her 
,
1ery much? 
A. I will object to the word "burned." 
Q. 1'T ell, you use your own medical terminology. 
A. The point is, in order to cure cancer you have to give 
enough irradiation to produce what would be called a burn. 
But I don't want it thought that there was burning in the 
sense that she was given too much. It produced a very 
intense reaction-yes. 
Q. The treatment was very intense and it did affect her 
skin and face very seriously, did it not, Doctor? 
A. That is right. 
page 60 } Q. This was very close to her brain, was it not? 
A. Yes. 
Q. There is a very narrow partition between the eye and 
tlie brain? 
A. That is right. 
Q. And is it not true that these treatments did weaken 
the mental condition of Mrs. Cox? 
A. I didn't feel that it did. 
I felt that it made her uncomfortable, and I felt she wasn·'t 
,,,.ell. But I never did feel that she was mentally affected. 
She was reasonable at all times, and she had good judgment. 
Q. Did you operate on her again after the first operation? 
A. Yes. 
Q. In which you removed the side of her face and her eye? 
A. Yes. 
The eye was not removed in the first operation.. The eye 
was removed in a subsequent operation. 
Q. Can you tell about when that was done t 
A. I believe I can. Again, if I can't, it is on her hospital 
record. 
Mr. Alexander: I think at this point I will state an 
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objection to any f UTther testimony concerning 
_page 61 } medical treatment of Mrs.. Cox, as being not 
relevant, since Dr. Kloipp has already stated that 
in this opinion the medical treatment did not affect her 
mental capacity. 
The Witness: August 5, 1947, was when her eye was 
removed---8/5/47. 
By Mr. Rust: 
Q. She suffered great physical and mental pain during 
these operations and during this period of time, did she not t 
A. She was µncomf ortable. Again, she never had un-
bearable pain; but she was uncomfortable. There was no 
doubt about it. · 
Q. She would have had unbearable pain had it not been: 
:for the narcotics administered, would she not? 
A. I think that is right, because I don't believe she would 
have taken any unless she needed it. 
Q. And was she not kep~ constantly under narcotics! 
A. No. 
Q. From the time of the last operation until her death? 
A. No. She was never constantly under narcotics. She 
received them at periodic intervals. 
Again, from her hospital record you will be able to find 
out how often. But she was never kept completely under 
the influence of narcotics. 
Q. But you did order the administration of opiates? 
Ar Yes. But I wouldn't know whether it had · 
page 62 ~ anything to do with the period of time involved;· 
but that is on her hospital record; because every 
injection she had is there. 
Q. Do you know how often the nurses would administer 
the opiates? 
A. I don't know, but the record is there. I wouldn't re-
member-that is my main point. 
Q. And did these doses increase as the disease progressed T 
A. I didn't realize you were going to ask those questions. 
I wouldn't dare trust my memory; and on the office record 
I just have little summaries of her hospitalization. 
That is all on her record. You can get it from her nursing 
notes. But I just don't remember. 
Q. Most of the giving of the narcotics or opiates is left 
to the nurses, is it not? 
A. The orders are written a certain dosage per given 
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number of hours, as required. They cannot give it at any 
shorter interval than that. They can give it at longer 
intervals if they desire. 
Q. How often did you visit her, Doctor? 
A. I would say once a day. That isn't true every day; 
but that is about the average, while she was in the hospital. 
Q. Do you recall Dr. Cox coming into the hospital every 
day during her illness 1 
A. Oh, he came in very frequently. I wouldn't 
page 63 ~ want to say it was every day. B.ut I know it was 
very, very frequently. 
Q. Didn't he come in about 12 :00 o'clock or 1 :00 o'clock 
and stay about three hours f 
A. I don't :remember. 
l\fr. Alexander: I do not see the purpose of this testimony. 
Mr. Rust: It may develop. I do not know. 
Mr. Alexander: I want to file an objection to any further 
testimony of this nature, until the relevance has been first 
shown. 
By Mr. Rust: 
Q. Will you please state as to whether or not the excru-
ciating pain and the mental anguish-
M.r. Alexander: I object to that question. There has been 
no evidence of excruciating pain. Dr. Klopp has stated that, 
at most, Mrs. Cox was uncomfortable. 
By Mr. Rust: 
Q. ,vm you please state as to whether or not the ex-
cruciating pain and the mental anguish which usually ac-
companies cancer of the face destroys or tends to destroy 
the powers of reasoning clearly and exercising the judgment 
of a normal mentality? 
:M:r. Alexander: Just a moment, before you answer that, 
please, Doctor. 
page 64 ~ Mr. Rust: You have already objected to it. 
Mr. Alexander: I want to add another ground 
to the objection. 
There has been no showing in the record that excruciating 
pain and great mental anguish ordinarily accompany disease 
of this nature. Until that is shown, I think the question is 
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l1ighly objectionable on that ground also; and I renew my 
former grounds of objection to the extent that the question 
is not relevant to the issue in this case. 
By Mr. Rust: 
Q. All right, Doctor, you can answer. 
A. The only answer is that that depends on the individual 
case, and I could only answer for the case. 
Q. Well, what was the date of the wilU 
Mr. Alexander: November 19th. 
By Mr. Rust: 
Q. "\Vhat w·as the mental and physical condition of Mrs. 
Cox on November 19, 194 7? 
A. Again, assuming that is the day that we are referring 
to, when I witnessed the signature, I was asked that question 
specifically, and I felt at that time that she was sane and 
she knew what she was doing, and was perfectly capable of 
exercising judgment. 
Q. Do you recall in the fall of 1947 informing Dr. Cox 
that you thought the nerve should be severed that 
page 65 ~ connected the brain in order to lessen the pain 
of Mrs. Cox¥ 
A. I suggested that if the pain were sufficiently severe that 
would be the thing to do, and I actua11y talked with Mrs. Cox 
about it; and she said she didn't feel that anything like that 
was warranted. 
Q. You did not sever it? 
A. No. ,v e went over it because we don't believe in people 
being too uncomfortable. 
By :Mr. Alexander: 
Q. That is called a lobotomy? 
A. That is right. 
)3y Mr. Rust : 
Q. But the opiates are the thing that kept that pain from 
being too great' 
A. She had some opiates, but I don't remember the dosage, 
and I do not recall that it was ever excessive. 
Q. She was, however, in poor mental and physical condi-
tion during this cancerous period 1 
A. She was in poor physical condition-that is right. 
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Q. But you do not think this in any way affected her 
mentalityf . 
A. At the time we are referring to, I thought she was 
perfectly sane, and her talking in regards to this was 
.always quite logical, and I had never any reason to doubt 
her judgment at all; and I don't think that applies 
page 66 } to the time that she died. 
Mr. Rust: I think that is all. 
By Mr.. Alexander: 
Q. Do you consent that the Notary may sign your name 
to this deposition when it is typed upf 
.A. Yes. 
DR. CALVIN KLOPP, 
By DOROTHY M. LEDET, 
Notary Public. 
('Whereupon, at 10 :10 o'clock a.m., the taking of the de-
position was concluded.) 
page 67 } MRS. 1\U.RJORIE BUKOVSKY, 
called as a witness by counsel for the complainant, 
after being first duly sworn by the Notary, was examined, 
and, in answer to interrogatories, testified as follows: 
DIRE.CT EXA.MINATION 
By Mr. Alexander: 
Q. Will you please state your name f 
A. Mrs. Marjorie Bukovsky. 
Q. And you are over the age of 211 
A. Yes. 
Q. ·what is your occupation, Mrs. Bukovsky? 
A. I am receptionist for Groover, Christie & Merritt in 
the X-ray Department of Garfield Hospital. 
Q. 'While you were in the performance of your duties 
did you ever have occasion to know Mrs. Therese Julie Bal-
lard Cox? 
A. Yes, I did. 
Q. Can you state during what approximate dates you 
knew Mrs. Cox? 
A. Well, I thought that would be one of the things you 
w·ould ask me. I intended looking it up. I don't remember. 
It was over a period of about a year or a year and a half, 
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about a: year ago. That is about the best I can tell you .. 
I didn't look it up. 
Q. Can you state whether yon saw Mrs. Cox: 
page 68 } during the· year 1947 f 
A. :Yes, I did. It was about that time .. 
Q. I call your attention to the 19th day of November, 1947,. 
and ask you if you had occasion on that day to visit Mrs-
Cox's room. 
A. I wouldn't know whether it was that date or not. 
Q. Did you have occasion to visit Mrs. Cox's room for any 
unusual occasion f 
A. I witnessed her will. That was the only um1sual oe-
casion. I used to visit her every day, practically. 
Mr. Rust : Mr. Rust, attorney for the d·ef en dent in this: 
cause, objects to the introduction of any evidence in ref-
erence to an alleged will of the date Mrs. Therese Julie-
Ballard Cox, unless the ,vi.II itself is produced or evidence 
has been introduced showing the loss or destruction of the 
said will, and that the said will was in existence at the 
time of the death of the said Mrs. Cox; and that, if the 
will cannot be produced, that a satisfactory explanation be-
given for the reasons for its non production, as it is essential 
to show that the will has been lost or destroyed before any 
evidence should be introduced as to the contents or the 
execution of the said will. 
Mr. Alexander: For the purpose of the record, I want to 
state that the manifested will could not be produced, since 
this is a suit to establish a lost ·wiII, and before 
page 69 ~ the loss of the will can be established, we feel 
the proper procedure, under the circumstances, 
is to establish first that a will was so executed and in exist-
ence. Fr'om the establishment of that fact we would be 
prepared to prove to the satisfaction of the Court that this: 
will, so established, was lost or deS"troyed. 
Q. You say you do not recall the· date of that visit to Mrs. 
Cox's roomf 
A. No, I do not. 
Q. · Do you recall whether any other persons were there 
at that time¥ 
A. Yes. 
Q. Who were they f 
A. Dr. DeLawter, Dr. Klopp and Mrs. Cox, and the· lawyer 
who drew up the will, and I don't remember his name. 
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Q. Now, how did you know this was Mrs. Cox's will f 
A. Because she sent for me and asked· if on a certain date 
at a certain time I would come up and perform this service 
for her. 
Q. She had prearranged it with you f 
A. Yes, she had. 
Q. You say Mrs. Cox told you this was her will Y 
A. Yes, she did. · ,J 
Q. Did you see Mrs. Cox sign that will? 
A. Yes, I did. 
page 70 } Q. Did she sign it in your presence? 
A. She certainly did. 
Q. Were Doctors DeLawter and Klopp also present at 
that time! 
A. Yes. 
Q. Did they sign the will f 
A. Yes. 
Q. Did they sign it in your presence t 
A. Yes, they did. 
Q. Am I correct in summarizing your testimony as saying 
that Mrs. Cox executed the will in. tlle presence of you, 
Doctors Klopp and DeLawter, and that each of you sub-
scribed to the will as witnesses in the presence of each other 
and in the presence of Mrs. Cox, and at her request! 
A. That is right. 
Q. All of you being present at the same timef 
. A. That is right. 
Q. You say you had visited 1\fr~. Cox rather frequently 
prior to this time T 
A. Yes, I had. 
Q. How long have you been employed in the X-ray De-
partment of the Garfield Hospital? 
A. About two and three-quarters years. It will be three 
years next July. 
Q. During your association with Mrs. Cox, 
page 71 } based upon your association with Mrs. Cox, 
would you state your opinion as to her mental 
condition on this day you witnessed her will? In other words, 
do you believe she was capable of executing a valid contract? 
A. Yes, I do. 
Q. Do you feel-
Mr. Rust: I would like to object to this question until 
it is shown that the witness is competent to testify as to her 
mental capacity to execute a will or deed. 
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Mr. Alexander: Let me state for the record that I have 
not asked this question of Mrs. Bukovsky as an expert alien-
ist or mental examiner. But, in my opinion, the opinion of 
ordinary people who are witnesses to the will is admissible 
to prove the mental capacity of the testatrix; and, for this 
reason, I have asked the question. 
Q. Did you have any reason to believe that Mrs. Cox was 
not of capable mental condition at the time this will was 
executed! 
A.No. 
Q. Did she seem-
Mr. Rust: Just a minute. I object to this line of question-
ing, as it is leading, and I would prefer if the witness would 
state as to what was her mental condition at that time, 
without being led by the attorney for the complainant. 
Mr. Alexander: Off the record. 
page 72 ~ (Discussion followed off the record.) 
Mr. Alexander: No further questions. 
By :Mr. vVren: 
·Q. Did you have occasion to hear Dr. Klopp asked whether 
or not he was of the opinion that the testatrix was of sound 
mind and competent to execute a will 1 
A. Oh, yes. 
Mr. Rust: This question is objected to, as Dr. Klopp has 
already testified and his statements are the best evidence. 
Mr. ·wren: And my repJy is that this is corroboratory 
evidence and, in a proceeding of this nature, I feel it is 
competent. 
Q. ·wm you please answer the question? 
A. The question being as to whether I had at that time 
heard Dr. Klopp, at the time we witnessed the will-
Q. That is right. 
A. Yes. ,ve were all asked that question. 
Q. By whom? 
A._By the lawyer. 
Q. And your reply was? 
A. Yes. 
, Q. And Dr. Klopp's reply was? 
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Q. And the other witness '.s reply? 
A. Yes.. 
Mr. ·wren: That is all. 
CROSS EXAMINATION 
By Mr. Rust: 
Q. How long had you known Mrs. Cox 7 
'l 
: ~ 
A. Since she first came to Dr. Klopp for treatment for 
her illness, and I didn't keep track of the time. I would 
say it was about a year or a year and a. half. 
Q. "\iVha t was her physical condition? 
A. When? 
Q. During the time that you knew her? 
Mr. Alexander: Just a moment, Mrs. Bukovsky. 
"\Ve will object to the evidence as to the physical condition 
of the testatrix on the ground that it is irrelevant and 
immaterial to the issue. 
The Witness: Do you want me to answer the question Y 
Mr. Rust: Yes. 
The ··witness : Wben she first came in-the first time I met 
her, outwardly she was in excellent physical condition. But 
she did suffer from an ailment which gradually, over a 
period of time, got worse. 
Do you want anything more 1 
Bv Mr. Rust: 
· Q. She had cancer of the face, did she not 1 
A. Cancer of the antrum-the bony structure 
page 7 4 }- on the inside of the face. 
Q. ·what operations, if any, did she have? 
Mr. Alexander: I object on the ground that Dr. Klopp has 
already testified to that. This witness did not do the operat-
ing. 
The Witness: I know she had several operations. How 
many, exactly, I wouldn't know. I don't know because she 
wasn't under the care of our Department all the time. 
By Mr. Rust: 
Q. Do you not know that the entire left side of her bone 
structure was removed and her left eye was removed 7 
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A.· Yes, I know th.at. 
Q~ Do you know that this operatiO'It was very near the 
I>rainY 
A. Yes. I know it wa:s a very serious operation. How 
efose to the brain, I don't know. I d·on't know enough about 
anatomy to kn<ffl that. 
Q. Do you know whether oo:- not she was kept under nar-
eQticsf 
A. She was to some extent after the pain became so severe 
that she couldn't stand it. 
• Q. When would you say this pain became severe Y 
A. I don't know exactly. I wo-uldn 't have any way QI 
judging. . 
Q·. Wouldn't yon say this pain 'became very 
page 75. } sever~ ~fter these operations and during the SlllTh-
mer of'.194 7 y: 
Mt~. Alexander : I reiterate my objection: to this line of 
questioning, as formerly stated. 
A. W el], I couldn't say. I didn't suffer the pain, and I 
went to· see her because s:he· was in the. hospital mid I liked 
her, and she was a friend of mine. But she was under Dr_ 
Klopp 's care. 
I didn't have a:ccess- to her record as I did when she was: 
in tO' be treated. I didn't ask her .. I couldn't say how severe· 
it was,. and exactly when. 
By I\fr. Rust:-
Q. From your information as a:n a:ttendant at the· hospitaI 
you do know that she suffered grea:t pairrY 
A. Yes, I do know that.· · 
Q. Will you state just wnat wa:s done· in order· to alleviate: 
the pain in conditions of this kind? 
Mr. Alexander: I .object to that questfon, because the ,vit-
ness has Eot been qualified as an expert in that field. 
.A. She received medication. Exactly what, hmv much and!. 
haw,. I don't know. 
By Mr. Rust: 
Q. How long before you became a witness to this alleged 
will had you seen Mrs. Cox i; 
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A. The day before. 
Q. ·what was her mental condition at that timeT 
page 76 ~ Mr. Alexander: Senator, I think you are asking 
questions to. which you objected on my pal't. 
A. Her mental condition, I would say, was as normal as 
anybody's could be, under the circumstances. 
By Mr. Rust: 
Q. But she was not a normal woman at that time Y 
· A. She had an eye removed, half the side of her face 
removed. I wouldn't call that being normal; and she suf-
fered greatly. She must have. 
By Mr. Alexander: 
Q. That is your supposition, is it not, Mrs. Bukovsky? 
Mr. Rust: I do not think it is supposition. 
Mr. Alexander: I am asking the witness. 
The vVi tness : I never heard her complain. She didn't 
ever complain, to my knowledge. So I don't know the degree. 
I never heard her say. 
By Mr. Rust: 
Q. Did you read the alleged will¥ . 
A. No, I did not. 
Q. So you know nothing whatever as to its contents f 
A. No, I don't. 
Q. Do you know how many pag·es there were to this 
alleged will f 
A. No, except that there were several. I know at the time 
it took us considerable time for three of us to sign 
page 77 ~ all the pages; but how many, exactly, I don't 
.know. 
Q. Did each one of you sign all the pages? 
A. To my knowledge, yes. 
Q. And did she sign all the pages f 
.A. Yes, she did. . 
. Q. You do not know-you have never seen the paper that 
they are attempting to probate-the copy of the will that 
they are attempting to probate, have you f 
A. No, I haven't. 
Q. You do not know whether that is a copy of the alleged 
will that you signed or ~oU 
62 Supreme Court of Appeals of Virginia 
Mrs. Marjorie Bukovsky. 
A. I don't know anything about it, sir. All I know is 
that I was asked to do this. 
Mr. Rust: That is all. 
Mr. Wren: One other question. 
RE-DIRECT EXAMINATION. 
By l\Ir. Wren: 
Q. 1'frs. Bukovsky, what w·as your professional training? 
A. I have never gone to school to learn anything. I had 
been a dental assistant. I have worked for doctors. I have 
been associated with the medical profession since I was 
about 17. 
Q. But you are not a nurse? 
A. I am not a nurse; not a registered nurse. 
Q. Not a gtaduate nurset 
page 78 ~ A. No, sir. 
Q. Now, directing your attention to the period 
of time, that period, let us say, three months prior to the 
time at which you witnessed the will, or the alleged will, did 
you, in your official capacity, have any reason to know what, 
if any treatment the testatrL'{ received; by that I mean ·what 
medical treatment or care! 
A. She received X-ray treatments. That was the thing 
that I came in contact with. 
Q. Your coming in contact with her then, would you elab-
orate just a little bit about what your duties were i 
A. ·when she was coming in from outside I greeted her, 
when she walked in the door; visited ·with her; talked to her; 
took her to her room. I used to help her with her coat, 
because I liked her. 
,v11en she was a hospital case, I wrote the slip and gave 
it to the orderly. 
Q. ,vhat would that slip contain f 
A. Her name; the room, floor, and that is all. 
Q. But in all your experience with her, did you or did you 
not have any occasion to professionally examine any pre-
scription which she would get; particularly directing your 
attention to drugs or narcotics to alleviate pain, would you 
have any knowledge of those! 
A. Not unless I looked at her record. 
page 79 ~ Q. That was on her record, 
A. I have looked at it many times, but I never 
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read it. I had it in my hand every day, but I never read it. 
Q. So your observations or conclusions of her mental 
~ufficiency and health are based upon y.om· observations of 
her-
A. As a person. 
Q. As a normal individual person I 
A. That is right. 
Q. And not medical 7 
A. That is right. 
Mr. Wren: That is all. 
Mr. Rust: One or two other questions. 
RE-CROSS EXAMINATION. 
By Mr. Rust: 
Q. You say you were connected with the X-ray Depart-
ment? 
A. That is right. 
Q. And will you please state as to whether or not these 
X-ray treatments were very severe? 
A. Yes, they were. 
Q. How severe would you say they were? 
Mr. Wren: I object. The witness is not competent to 
testify. She has stated that she had no professional training 
and is not a registered nurse. 
page 80 } Mr. Rust: The witness has just stated that she 
handled the X-ray portion of this. 
Mr. Alexander: I do not think she stated that. I think 
she said her duties consisted as X-ray receptionist-not an 
X-ray technician. 
The "'Witness : No, I am not. 
By Mr. Rust: 
Q. Over how long a period did you give her these X-ray 
treatments? 
A. I didn't give her them. 
Q. But you were present when they were given f 
A. I was not. She was in the room all by herself. 
Q. You do not know how many treatments she received? 
A. No. 
Q. Or the extent of the treatments? 
A. No, sir. I never counted them. That is all on record, 
of course. 
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:Mr. Rust: That is all 
. - .. ~ 
Mr r Alexander: Is it agreeable with you that the- Notary 
sign yo1:1r name t~ this depositio:n when it has. been: writtem 
upY 
The Witness: Yes .. 
J\fr. Alexander: That is reU .. 
MRS- MARJORIE BUKOVSKYr 
By DOROTHY H. LEDET. 
(.Whereu:pon,, at 1.2 :05 o'clock p.m., thei taki:c:g of the-
deposition was ~ouchtded.) 
page 81 J DR .. DeWITT" D~LA WTER, 
calied as a witness by counsel for the com.plainant1' 
after being first duly sworn by the Notary, wa:s examined 
andi in answer to interrogatories, testified as follows.:. 
DIRECT EXAMINATION 
By Mr. Alexander :-
Q. Will you state your full name, please t 
A. DeWitt DeLawter .. 
Q. And your occupation t 
A. Physician. 
Q. Yau are over the age of' 21 r 
A. Yes. 
Q. How long have you be·en a physician, Doctor f 
A. Eight years. 
Q. Did you ever have occasion to know Mus-- Theres·e 
Julie Ballard Cox t· 
A. Yes. 
Q. Did you attend her as physician f 
A. No. 
Q. What was, the occasion of your association: with Mrs .. 
Coxf 
A. I witnessed her will. 
Q. Do you recall the datet 
M1... Rrrst: Mr. Rust, attorney for the defendant in this: 
cause, objects to the introduction of any evidence· 
page 82 ~ in reference to E;tll alleged will of the late Mrs .. 
Therese Julie Ballard Cox, unless the will itself 
is produced OT evidence has been introduced showing. the: 
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loss or destruction of the said will, and that the said will was 
ill existence at the time of the death of the said Mrs. Cox; 
and that, if the will cannot be produced, that a satisfactory 
explanation be given for the reasons for its nonproduction, 
as it is essential· to show that the will has been lost or 
destroyed before any evidence should be introduced as to 
the contents or the execution of the said will. 
Mr. Alexander: For the purpose of the record, I want 
to state that the manifested will could not be produced, 
since this is a suit to establish a lost will, ~nd before the 
loss of the will can be established, we feel the proper pro-
cedure, under the circumstances, is to establish first that a 
will was, in fact, in existence. The purpose of taking the 
testimony of these witnesses today is to establish that a will 
was so executed and in existence. From the establishment 
of that fact we V{ould be prepared to prove to the satisfac-
tion of the Court that this will, so established, was lost or 
destroyed. · 
The Witness: I witnessed her will in Garfield Hospital 
and I think it was-I would judge about nine months to a 
year ago. I don't know exactly. 
By Mr. Alexander: 
page 83 ~ Q. Do you recall in what year? 
A. 1948, I belieYe. 
Q. 1948? You say you are not sure of thaU 
A. No, I am not sure. 
Q. Do you recall whether any other persons were present 
at that time? 
A. Dr. Klopp w·as present. 
Q. Dr. Calvin T. Klopp f 
A. Calvin Klopp. 
One of the ladies, I think from the X-ray Department of 
Garfield, was a. witness. I can't think of her name. I believe 
there was a nurse. 
Q. You say you were called to witness her will? 
A. Yes. · 
Q. Did she tell you it was her wilH Do you recall that? 
A. The attorney, or the man that was there-I can't think 
of his name-informed us that it was ]1er will, and she 
acknowledged the fact that it was her will. 
Q .. Did she sign this paper in your presence 7 
A. Yes. 
Q. Did you sign in her presence ? 
A. Yes. 
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Q. And in the presence of the other witnesses Y 
. A. Yes. 
. , 
page 84 ~ Q. Did the other witnesses sign in your pres-
ence? 
A. Yes. 
Q. And you were all present together when each signed? 
A. Yes. I think I was the last to sign. 
Q. "\V ould you recognize a copy of this instrument if you 
would see iU 
A. I don't believe I wonld. 
Q. Did you read it 1 
A. No. 
Q. ,vhat, in your opinion, was the mental condition of 
Mrs. Cox nt this time, from your obserYation of her¥ Or, 
let me put it this way: Was sbe, in your opinion, of sound 
mental condition? 
A. I wouldn't be in a position to state, because I didn't 
interview her as to her mental attitude. She responded as 
one woul~ expect to the questions and the conversation that 
went on, but I wouldn't be competent to pass on that. 
Q. You say you did not treat her? 
A. I did not treat her. 
Q. This was yonr only contact with her? 
A. This was my only contact with her. 
Mr. Alexander: No further questions. 
CROSS EXAMINATION 
By Mr. Rust: 
Q. You did not read the will or hear it read¥ 
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Q. You do not know anything about the con-
tents¥ 
A: No. I saw her a few times in the hospital before and 
after, knowing her, in the hall. 
Q. Do you recall how many pages there were of the will? 
A. I have no idea. 
Q. How many times did you sign your name there, Doctor f 
Do you recall ? A: Oh, I would judge it was three, four, or five. It was 
mucl1 more than one. 
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Mr. Rust-: That is all. 
By Mr. Alexander: 
Q. Doctor., do you -consent to Mrs. Ledet, the No.h1ry, sign-
ing your name to this d:eposition when it hns been written. 
upf 
A. Yes. 
DR De.WITT DeLAWTE~ 
By DOROTHY M. LEDET .. 
(Whereupon, at 2 :00 o'clock .P.. m., the taking of the de-
position was concluded.) 
page 86 } CERTIFICATE OF NOTARY PUBLIC.. 
I, Dorothy M. Ledet, the officer bef or~ ,vhom the foregoing 
depositlons were taken, do hereby certify that the witnesses 
who-se testimony appear·s in the foregoing depositions were 
duly sworn by me and that said depositions are a true record 
of the testimony given by said witnesses; that I am neither 
attorney or counsel for, nor related to or employed by any 
of the parties to the action in which· this deposition is taken, 
nor financially interested in the action. 
DOROTHY M. LEDET, 
Notary Public in and for the 
Disti-iet of Columbia.. 
1.Iy Commission expires January 31, 194:9.. 
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In the Circuit Court of Fairfax County. 
l\Iagdalene Loretta Ballard, Complainant 
v. 
Percy M. Cox, Defendant 
68 Supreme Court of Appeals of Virginia 
IN CHANCERY NO. 7223. 
Fairfax, Virginia 
Wednesday, April 20, 1949 
Depositions in the above-entitled cause were taken before 
James Keith, Esquire, Commissioner in Chancery for the 
Circuit Court of Fairfax County, Vjrginia, in the law offices 
of Wilson M. Farr, Farr Building, Fair~ax, Virginia, com-
mencing at ten o'clock a. m. 
Appearances: John Alexander, Esq., and Edgard A. 
Wren, Esq., Counsel for the Complainant; · 
John W. Rust, Esq., Counsel for the Defendant. 
PROCEEDINGS. 
(All witnesses ·expecting to testify were duly sworn by the 
Commissioner in Chancery.) 
Mr. Alexander : Mr. Commissioner, I would like to intro-
duce Mr. Edgard A. Wren, of the District of 
page 89 ~ Columbia Bar, and request that he be allowed to 
be associated with me. 
The Commissioner : ,v e are very glad to have you, Mr. 
Wren. 
Mr. Alexander: Before we commence here at this time I 
might br1efly state to the Commissioner a little bit of what 
has happened. 
This is a suit to establish the lost or destroyed will of the 
late Therese Julie Ballard Cox. Depositions have been taken 
of the attesting witnesses in the City of Washington, on 
January 27, 1949, by agreement of counsel. 
We feel that the evidence adduced in those depositions 
firmly established the execution of the valid will by Mrs. 
Cox on the 19th day of November 1947, and we further feel 
that those depositions established the mental capacity of 
Mrs. Cox to execute the will at that time. 
As far as we are concerned this morning, the purpose of 
this testimony is to show to the Court the custody of the will 
and the existence of the will at the time of Mrs. Cox's death. 
The first witness I will call will be Colonel King. 
Mr. Rust: Just a moment. If you want to make a state-
ment, I do not. I do not understand the purpose of the 
statement of Mr. Alexander prior to the introduction of ad-
ditional evidence. 
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I believe the record speaks for itself. Dr. Cox 
page 90 ~ does not admit the execution of the will or the 
validity of the will or the mental capacity of Mrs. 
Cox on the date the will was executed, but as stated above 
I think the record speaks for itself. 
Thereupon 
COLONEL ARCHIBALD KING 
was called as a witness by counsel for the Complainan,t and, 
having been duly sworn, was examined and testified as fol-
lows: 
DIRECT EXAMINATION. 
By Mr. Alexander: 
Q. Please state your name. 
A. Archibald King. 
Q. ·what is your occupation f 
A. I am a Colonel in the Judge Advocate General's De-
partment of the United States Army. 
Q. vVhat was your occupation in the month of November 
194 7, Colonel King T 
A. I was then practicing law in ,v ashington. If you will 
allow me, I will state that I am in the Judge Advocate Gen-
eral's Department of the Regular Army, and was retired for 
age on the last" day of the year 1946, and then re-entered 
practice in ·washington, where I had practiced as a young 
man before entering the Army. 
I practiced in vVashington for two and one-half years and 
was recalled to active duty in the Army in July 1948. 
Q. In your capacity as an attorney, Colonel, did 
page 91 ~ you have occasion to know Mrs. Therese Julie 
Ballard Cox T 
A. Yes. 
Q. In a professional wayi 
A. Yes. 
Q. ,\That was the nature of your association with Mrs. 
Cox? 
A. I drew a will for her. 
Q. ·when was that will drawn? 
A. It was drawn in the month of November 1947. 
Q. Do you recall the date of that will? 
A. The will was executed on the 19th of November. 
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Q. Of the year 194 7? 
A. Yes. 
Q. Do you know where the will was executed? 
A. Yes. 
Q. ·where? 
A. It was executed at the Garfield Hospital in ,,rashing-
ton; I was present at its execution. 
Q. You say that you drew the wilH 
A. I did. 
Q. Did you at the time the will was drawn make a carbon 
copy of that wilH 
A. Yes. 
Q. Do you have such a copy? 
page 92 ~ A. I have it in this file before me. 
Q. ,v ould you show that copy to the Commis-
sioner, sir? 
A. I may state, it has been in this file and not as far as I 
know taken out of these clamps since immediately after it 
was filed there after execution. 
The Commissioner: Show it to ].\fr. Rust. 
· Mr. Rust: May I have the Court's papers for a minute? 
All right. 
Q. Now, in whose custody has this file been? 
Mr. Rust: Are you going to introduce this f 
Mr. Alexander : I want to. 
Q. In whose custody has this file been, Colonel King? 
A. In mine. 
Q. Since the time it was dravm? 
A. Yes. It was in my office in a file cabinet until I was 
recalled from active duty and I had· to withdraw from the 
practice of law. Just before doing so I went through the 
cabinet of my file and destroyed a great many things con-
cerning closed and dead matters and turned some pending 
matters to my associates, and some things which I thought 
desirable to keep, including this will, I left in the cabinet 
and had the cabinet brought to my house and put in the 
cellar in the house where it has been since, until this morn-
ing. 
Q. Is this an exact copy of the will prepared by you? 
A. It's an impression copy, the same impres-
page 93 ~ sion. 
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J\,fr. .Alexander : I want to off er this in evidence as Com-
plainant's Exhibit A. 
Mr. Rust: I object to the introduction of this alleged copy 
of the will at this time and until it has been proven that the 
original will was either lost or destroyed and was in exis-
tence at the time of the death of the testatrix. The legal 
presumption is that the testatrix destroyed her will with the 
intention to revoke the same. Certainly the destruction or 
loss of the will should be proven before any copy should be 
introduced. 
Mr. Alexander: In answer to counsel's objection, our 
position has been that the proof of a duly executed will and 
its existence at the time of the testatrix 's death is the first 
step in the case of this nature, as said by Mr. Harrison in 
bis works on wills. We are attempting in an orderly fashion 
to prove to the satisfaction of the Court that such a will was 
-executed, and that such a will was in existence at the time 
of the testatrix 's death. It is for that purpose that this 
document is now offered as evidence. 
Mr. Rust: There has been no proof of the existence of the 
will at the time of the death of Mrs. Cox, and there has been 
no proof whatever as to its loss or destruction, and no ex-
planation as to why it has not been produced at this time-
or up until this time. 
page 94 } (The carbon copy of will referred to was 
· marked ''Complainant's Exhibit A'' and received 
in evidence.) 
By Mr. Alexander: 
Q. Colonel King, I believe you testified that you were pre-
sent at the time that Mrs. Cox executed her will¥ 
A. I was. 
Q. At the time of the execution, do you know whether or 
not Mrs. Cox was cognizant of the entire contents of the 
paper? 
A. I read the entire will aloud to her from beginning to 
end. 
Q. "\Vas that prior or subsequent to the execution of the 
will? 
A. Prior to the execution of the will. 
Q. Do you know what happened to the will after it had 
been executed by :Mrs. Cox? 
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.A .. I earried it back with me to my office and dictated: m 
:Eetter to the testatrix's sister, Miss Loretta, Ballard, who is, 
here present, in which the will was enclosed. That letter 
was sent by registered mail to Miss Ballard, and I have in 
this file the post office receipt from the post office. clerk for 
the letter as well as Miss Ballard's return receipt. 
Q. Why did you :forward the will to Miss Ballard Y 
A. Because tlie testatrix so directed. 
Q. I show you here a letter and ask you if you recognize 
ltt I ' 
page 95 ~ A. This is the letter to which I refe1Ted. It 
was dictated by me and typed by my secretary,. 
then Miss Fannie Bland and now Mrs. Johnson, who is pre-
sent, and the signature, Archibald King, on the letter is my 
own. Aiso I observe on the envelope the figure "1" for the 
zone stuck in in ink on the address, and I recognize. that as, 
having· been put there by myself. 
Mr. Rusi: I have no objections to it. 
The Witness: (Continuing) I may say in further answer 
to your question, I distinctly remember myself putting the: 
will, the original win, into the envelope with this letter. 
Q. The date of this letter, I believe, is November 20, 1947 f 
A. Yes, sir. · 
Mr. Alexander: \Ve offer this as Complainant's Exhibit B. 
(The letter dated November 20, 1947, refe-rred to was 
marked ''Complainant's Exhibit B '' and received in evi-
dence.) 
By Mr. Alexander:-
Q. Did you acquire a receipt for that letterf 
A. Yes. · 
Q. Do you have that receipt, sfr-1· 
A. I have two receipts for it; one from the post office clerk 
at the time of the mailing, and one signed by the addre.ssee~ 
Miss Ballard. Here they are. ' 
page 96 ~ Mr. Alexander: I would like to offer these as 
Exhibits C and D. 
The Commissioner: The post office receipt is Exhibit C" 
and the return receipt is Exhibit Dw 
::Magdalene Loretta Ballard v. Percy :M. Cox, et als. 73 
Archibald King. 
(The post office receipt and return receipt referred to were 
marked "Complainant's Exhibit C" and "Complainant's 
Exhibit D", respectively, and received in evidence.) 
By Mr. Alexander: 
Q. Now, during your course of dealings with Mrs. Cox, do 
you recall on what occasion you first consulted with Mrs. 
Cox and through what means you were called into consulta-
tion¥ 
A. There was a telephone message that came to the office 
while I vias out. I have a little pencil memorandum of that 
conversation in the handwriting of my secretary, Miss Bland 
and now Mrs. Johnson, who is here, and in which I was re-
quested to go to Garfield Hospital and call on Mrs. Cox with . 
the view to drawing a will for her, and I did so. 
The Defendant: vVI1at is the date¥ Is that October 31, 
1947? 
The Vlitness: (Continuing) The date of the telephone con-
versation t I don't think I went to the hospital until the day 
or two later. The request was to call the following Monday. 
I don't kno·w the date unless by consultation of the month 
what date that Monday was. 
Q. On how many occasions did you visit Mrs. 
page 97 ~ Cox in this connection'¥ 
A. I don't remember exactly, but I think three 
or four. 
Q. Do you recall who was present during your consulta-
tion with Mrs. CoxY 
A. Nobody except at the time of the execution of the will 
when the attesting witnesses were called in. 
Q. "\Vere all of your consultations with Mrs. Cox toward 
this same end of preparing a will Y 
A. Yes. 
Q. Did you converse with her at some length? 
A. Oh, these conversations lasted anywhere from fifteen 
or twenty minutes to perhaps an hour. 
On one occasion I went to the hospital and she was sound 
asleep. I knew she was a very seriously ill woman and I 
didn't wake her, and left the hospital and came back another 
time. 
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Q. So that you had oeca.sion to observe Mrs. Cox over a 
period of some considerabla time? 
A. The whole period. The first interview was somewhere 
around-. I should say about the 2nd of November, and the 
will ,vas executed on the 19th. I never saw her after the 
execution of the will. 
Q. "That is your opinion as to Mrs. Cox's mental capacity 
at that time, Colonel KingY 
A. I am confident that she was entirely sound 
page 98 ~ in mind and understanding. 
Q. Did she discuss with you the various be-
quests she made in her will¥ 
A. She handed me a carbon copy of a previous will, which 
I also have in this file, and directed that some of the dis-
. positions-although not all of them-in that will be fol-
lowed, and I copied parts of that old will. 
She also gave me certain 9ther and further directions as 
to what she ,vanted put in the will. ·when I arrived at the 
hospital on my first call she handed me a little note which 
she had written out of some of the beql..lests that she wanted. 
Mrs. Cox had had an eye removed. She had a cancer on 
the face. She had had an eye removed surgically before I 
called on her and her face was very much swollen. She had 
a big bandage over about half of her face, which affected her 
powers of speech, and it was very difficult for me to under-
stand her. Sometimes I could understand what she said and 
sometimes I couldn't. She had a pad and sl1e would write 
what she wanted on the pad. She wrote fre~ly and rapidly 
and in a very firm hand, and except for her difficulties in 
enunciating, it seemed quite clear in her mind what she 
wanted done. She did-I would make a draft and bring it 
back and we would discuss it and possibly she would suggest 
some additional legacy or some change or something might 
occur to me that I thought would be better to change. There 
were at least-oh, at least a couple of drafts 
page 99 ~ made before the will was executed. Those rough 
drafts were thrown away and all that I have pre-
served is the carbon copy of the final will. 
I did have this carbon copy of the previous will which she 
handed me on my first call, and I have some of these pencil 
notes that she gave me as well as a letter she sent me. 
Q. You did receive correspondence from her! 
A. I received one letter from her. 
Q. "\Vas that handwritten or typed 1 
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A. Handwritten, pen an.d hal~ 
Q. Do you h-a v~ that letw.r ! 
A. I have it in this file. Q. May I -sae it, pJease, sir? You say y~u ·received several 
written memoranda from Mrs. Gox during these co:p.fere;nces! 
A. Ye~. 
Q. And you became familiar with her handwriting! 
A. I observed her write them; yes. 
Q. Do yeu know in whose handwriting that is? 
A. That, I am quite confident, was written by Mrs. Cox 
:since it'~ exactly like solne 9f these other memoranda which 
I saw her write. 
Q. And that is signed by h~r 1 
A. Yes. 
Mr. Rust: Mlly I see that copy again, Mr. Commissioner¥ 
The Commissioner : Yes, sir. 
page 100} Mr. Alexander: I want to offer this letter as 
indicative of Mrs. Cox's mental conditfon~ 
By Mr. Alexander! 
Q. The pencil notes on that letter, whose are they, Colonel 
King? 
A. The pencil notes are in my own handwriting. 
]\fr. Rust: Just a minute. Let me look at that. 
Mr. Alexander: I just wanted to clear that point up. I 
offer that as Complainant's Exhibit E. 
(The letter referred to was marked "Complainant's E.."'{-
hibit E'' and received in evidence.) 
By Mr. Alexander : 
Q. At the time yon wrote the letter to I\fiss Ballard and 
enclosed the will, which is filed here as Complainant's Ex-
hibit B, did you have occasion to examine the will which you 
forwarded in that letter f 
A. Well, I had carried it home ·with me from the hospital 
the day before and put it right in the envelope. I recognized 
it as the same paper which the lady had signed. 
Q. Do you know of your own knowledge that that will had 
been executed? 
A. I was present and saw it executed, yes. I may say that 
I read aloud the closing part of the will and the testimonial 
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part to the testatrix and to the attesting wit-
page 101 } nesses, ami I asked Mrs:. Cox the direct. questionr 
'' Is this your will t'' She said, ''Yes.'' . I said,. 
'' Do yoo wish these. persons to, attest it 818 witnesses¥'' And 
she: said that answer in the affirmative, also. 
Q~ Now, the draft of this will prepared by you, a earboID 
copy of w¥ch we have filed here as Complainant's Exhibit 
A, were there any changes made in that draft between the: 
time· it was originally drawn and the time it was executed 
by Mrs. CoxY 
A. Well, there- were two or three drafts made, and this. 
draft, here, which I took out to. Mrs. Cox a few days before· 
the execution, she directed certain changes in it which in-
volved the rewriting of the first and fourth pages, and those-
pages were rewritten, but the first and fourth, which are 
there,. are the rewritten ones; the same as those which were 
executed. 
I i;ecc,llect that more particularly and more clearly because, 
irr OTder to get a ViFginia lawyer's opinion on the will, I 
had, after a telephone conversation in which he agreed to do 
it, sent a copy of the draft before execution to my friend of 
many years' standing, Mr. Lawrence Douglas of A.rlingtonr 
and then when these last changes were made I wrote him a 
letter, which is in the file here, enclosing the first and fourth 
pages and saying they should be substituted for the first and 
fourth pages in the copy w nich I had sent him. 
Q .. In other wor~s, Colonel King, is this. draft filed here· as: 
Exhibit A the same writing which :Mrs. Cox: 
page 102 f executed or is it nott 
A. It is. 
Q. Were there any changes in the original will that are 
not reflected in your carbon copy? 
A. None. It's an impression copy, the same strokes of the 
typewriter. 
Mr .. Alexander: The witness is with you, Mr .. Rust. 
CROSS EXAMINATION. 
By Mr. Rust:-
Q. Colonel King, had you ever done any prior legal work 
for Mrs. Cox prior to this Y 
A. No~ I never saw her until this occasion.. 
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Q. And you say that your office received a telephone call 
on the 31st day of October 1947 ¥ · 
A. Yes. 
Q. To go to see Mrs. Cox in reference to the execution of 
the will Y 
A. Yes. 
Q. From whom did you receive that calU 
A. I didn't receive it. I can only tell you from hearsay. 
Mr. Alexander: ,Ve will establish the telephone call by 
:Mrs. Johnson; she is here. 
Q. And you then called upon :Mrs. Cox about the 2nd of 
November? 
page 103 ~ A. The second or the third. It was the follow-
ing Monday after the call, whatever day that, 
was. 
Q. ·what was her condition at that time f 
A. She was in bed but she had this bandage over about 
half of her face and the eye socket-where the eye had b.een 
removed-and she had difficulty in enunciating clearly, but 
otherwise she seemed. quite active and vigorous. She on one 
or another of these occasions, I noticed, she hopped out of 
bed two or three times and put on her slippers and went 
across the room to get something on the table on the other 
side of the room. At one time I remember she went to see 
the hall nurse at a little table out there. 
Q. But she was in a very pitiful condition, was she not? 
A. Well, I knew she had an incurable disease. 
Q. Now, you say when you visited with her on these 
occasions that she was entirely alone with you in the room 1 
A. Nobody else was present. 
Q .. Was Miss Ballard ever present 1 
A. I never saw Miss Ballard until after l\frs. Cox's death. 
Q. v..,r ere any of. the beneficiaries under the will present at 
any time you consulted with hed 
A. No one. . 
Q. How many actual copies of this will did you make, 
Colonel King? How many times did you write this will? 
A. Oh, I can't say for certain. I should say 
page 104 ~ three, maybe. 
Q. And she wrote you a number of memo-:-
randa? 
A. She wrote several memoranda there in my presence, 
and she had a memorandum prepared when I called on her, 
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and also she wrote me that one letter which has been intro-
duced in evidence. 
Q. So that she was very uncertain as to how she did 
actually want her will made, is that not true, Colonel Y · 
A. No, I wouldn't say so. I said she changed her mind 
about one or two details. I remember one legacy she put in 
that she didn't have in the earlier draft. Some of the 
changes were made on it on my own idea because I thought 
of some particular ·way of expressing what she wanted 
better. That last change with respect to the fourth page, 
the bequest to the Catholic Church, that was made on my 
own idea because I thought I could express some of the 
things there a little more clearly than I had the first time. 
It involved no change in substance, however. 
Q. ·when did you write the first will! What was the date 
as well as you can remember? 
A. I can't tel1 you with any exactness. As a guess I 
should say around the 10th of November. 
Q. Then what induced you to write the next one 1 
A. It wasn't a next will. They were simply 
page 105 ~ some slight changes in it either because she told 
me something additional she wanted put in or 
some slight change made, as I said a moment ago, something 
occurred to me that I thought I could express better. 
Q. Can you tell me about the date that you prepared the 
second will f 
A. Not with any exactness. It was a day or two after the 
first one. 
Q. Could you then tell me when you prepared the third 
will for her? 
A. My letter to Mr. Douglas, in which I enclosed the draft, 
the last draft except for the rewriting of the first and fourth 
pages, is dated on the 14th of November. So I presume that 
this is about the date. 
Q. That is the third one f 
A. That is the second or third; I wouldn't be sure which. 
Q. And ·subsequent to that you-
A. "\Ve rewrote tlte first and fourth pages. 
Q. Approximately wl1en did you rewrite the first one? 
A. I wouldn't say I rewrote it. I made slight changes and 
I don't think I made any change in substance. 
Q. You made some of them at your own suggestion and 
some of them at the suggestion of Mrs. Cox 1 · 
A. "Yes. But the ones I made at my own suggestion were 
not in substance but simply in expression or fonn. 
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Q. There is filed with Dr. Cox's Answer a pur-
page 106} ported copy of one of these wills, which is 
marked Exhibit No.. 1 with the Defendant's 
.Answer. Will you please look at this will and tell me 
whether or not that was one of the copies f 
A. May I have Exhibit A back again t 
The Commissioner: Mr. Rust, you have Exhibit A! 
The Witness: (Continuing) I observe here on the :first 
page of the paper which you handed me, Mr. Rust, p~ra-
graph Fifth, ''I bequeath the wearing apparel and jewelry 
to my niece, Florence Randall," and paragraph Fifth in Ex-
hibit A bequests the wearing apparel and jewelry to "my 
sister, Magdalene Loretta Ballard.'' 
I remember now that Mrs. Cox did direct that change 
from Mrs. Randall or Miss Randall, whichever she is, to 
Miss Ballard, as to the legacy of the wearing apparel and 
jewelry. 
Q. Did she explain to you why she made that change, 
Colonel! 
A. If she did, I don't remember, sir. 
Q. There is also filed with the Bill of Complaint in this 
case another purported copy of the will. ·wm you please 
look at that and tell me which copy this is 1 
A. Let me have that Exhibit again. I think I know how 
this copy came into existence. 
After I learned that there would be some difficulty about 
proving this will, and that there would be some 
page 107 } contest about it, I directed my secretary, Miss 
Bland, now Mrs. Johnson, to make an additional 
run of copies-there were several copies, I think, of the re-
tained carbon copy of which is now marked Exhibit A-and 
she did so. I mailed one of them, the ribbon copy, to Mr. 
Alexander and I think this is it, but it is not an impression 
copy. I surmize it is the same thing as Exhibit A. 
Q. How many original copies did you make of this will, 
Colonel! 
A. I think only an original and two copies; one of which 
I have and the other of which I sent to· Mr. Douglas. 
Q. So that the copy filed ,vith the Bill is not a carbon copy 
of iU 
A. That's true. 
Q. Of the will, itself? 
A. But Exhibit A is. 
j 
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Q~ And it is; a: copy that was made from your files f 
A. Yes, sir. l remember an occasion for another change1 .. 
You hreve asked about the: cllamges:. 
My first. direetions from Mrs:. Coor were ti.Lat her. sister,, 
:MJss· Ballard, and her niece, whose name I don't remember,, 
wmrid be the executrices-her sister, Magdalene Loretta:. 
Ballard, and he~ niece,. Florence Wick Randall, and the :first 
draft was made out that way .. 
I looked at the Virginia Cade. and found that 
page 108 ~ it was necessary for one of the executors. to be a:. 
resident of Virginia. So I telephoned Mr. Doug-
ms and asked him if he· would be- a co-executorr, and he 
agreed to-.do so, and Mrs. Cox agreed that he should be .. 
Q. Did Mrs. Co-x eveF· tell you: that the changes in her will 
were suggested by either Miss Ballard or M.rs. Rarrdal1 f 
A. No .. 
Q. You say that you read the will aloud to Mi;s. Cox in its 
tin8al formt 
A .. 1 did just before I called in the attesting witness·es. 
Q. She wa:s capable of reading this wilI herself, was she· 
noU 
A. I suppose so. She did read the earlier drafts, and I 
think had read this: draft except for the substitution of -the· 
first and fourth pages:, if I Femember it correctly. 
Q. When did Mrs. Cox tell you to send this wiU to Miss 
Ballard! 
A. On one of the interviews with her. I wouldn't be sure-
wlirfrcL I think the last one. 
Q. It was not your own idea and thought that the wilI 
should be sent to Miss Ballard, waS' itf 
A. I may have told her what is- said in th.at letter. It was. 
usual and proper for one of the executors- to retain custody 
of the. will during the- life time of tne testator. 
I don't rem€mber wl':tether I did. or rrot. 
page 109 f Q. So it was probably your idea that 001e of 
tl1e executors· should have the· will rather- than 
the idea of Mrs. Cox, is t:nat correct r 
A. I wouldn't ~ay that. I know distinctly she. toid me to 
staid it to Mis:s Balfard and she had a safe. deposit box and 
she would put it in it. I didn't know that Miss Ballard had 
a safe· deposit box.. . 
Q. But you did send this letter to Miss Ballard on Novem~ 
ber 20, 194 71 
A. To Miss Ballard. 
Q. And you informed her· in this. letter that upo-n the death 
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of Mrs. Cox the will should be taken to the office of Mr. 
Douglas, the lawyer in Arlington, Virginia! 
A. Yes. 
Q. And you do not know as to whether or not she carried 
out your instructions after the death of Mrs. Cox, do you Y 
A. Only by hearsay. 
Q. Pardon me Y 
A. Only by hearsay. . 
Q. Miss Ballard did know this will had been executed and 
sent to her prior to the death of :Mrs. Cox Y 
A. I presume so from the fact of her receipt. 
Q. The only times you ever saw Mrs. Cox were the visits 
that you made to her in ref~rence to the wilH 
A. That's true. 
page 110} Q. Now, then, you say you did rewrite pages 
one and four 1 
A. Yes. 
Q. Of this will Y 
A. Yes. 
Q. And that these pages were substituted in the place of 
the former written pages Y 
A. Yes. 
Q. And you sent copies of these pages, pages one and 
four, to Mr. Douglas Y 
A. Yes. Allow me to say further that the changes in four, 
[ know, were purely formal so as to get a little better ex-
pression, what I thought was a more accurate and. correct 
expression of the directions as to the bequests of the Catholic 
Bishop, and not in substance. 
I don't recoUect definitely what the changes on page one 
were, but I do not believe it was anything very material. 
Q. When did you send those substitute pages to Mr. Doug-
las, Colonel f 
A. I didn't send them until after the will was executed. 
My letter is dated the 20th of November. The second letter 
to Mr. Douglas, it's the last one. 
Q. ·when did you send him the former copy f 
A. The 14th of November. 
· Q. Do you know whether the other, various 
page 111 } copies or pages of these alleged wills are in your 
files or have been destroyed or lost? 
A. Excuse me. They are not alleged wills. They are only 
drafts. They are not in exi,stence. They were all destroyed 
except the final one; that is, they were merely drafts. 
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Q. Colonel, the copy marked as Exhibit No. 1 with the D'e-
fendant 's Answer, was not destroyed, is not that trueT 
A. Apparently so. 
Q. And is it not possible that there are other copies that 
were not destroyed? 
A. I don't think so. There are none in my file. 
Q. Do you know how this copy that is filed with the 
.Answer, as Exhibit No. 1, left your files Y 
A. The only thing I can do is to surmize that it may have 
been left with Mrs. Cox. Some of these drafts were left 
with her to examine between two of my visits. 
Q. But you do admit this is in existence and was a copy? 
A. It would appear to be so. 
Q. But you know others that are? 
A. No others. I have none in my possession, I can say 
positively. 
Q. If Mrs. Cox had them in her possession they might 
have been delivered to someone elsei 
A. I can only surmize about that, sir. 
Mr. Rust: All right. That concludes the questions. 
Mr. Alexander : That is all. 
page 112 ~ The Commissioner: Do you agree that I may 
sign your name to this deposition when it is 
written up, Colonel? 
The Witness: "\Yell, I would rather-with all due de-
ference to your skillful reporter, I have not known of a re-
porter yet who might not make one or two mistakes-look 
at it. 
In fact, I will come out here and sign it. If that is not 
practical and not in accordance with your usual custom, you 
can sent it into town for. me to do so. 
The Commissioner: All right. 
ARCHIBALD KING, 
By J. KEITH, Commr. 
l\fr. Alexander: Mrs. Johnson. 
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'Thereupon 
MRS. FANNIE JOHNSON 
was called as a witness by counsel for the Complainant and, 
having been duly sworn, was examined and testified as fol-
lows: · 
D_IRECT EXAMINATION 
.Mv Mr. Alexander: Q. Plea·se state your name. 
A. Fannie Johnson. 
Q. Were you employed in the month of November 1947, 
Mrs. Johnson f 
A. I was. 
Q. By whom were you employed at that time? 
page 113 } A. I was employed as a secretary in the law 
firm of Leroy and Denslow of which Colonel 
King was an associate. 
Q. Did you have occasion to do work from time to time for 
Colonel King f 
A. I did. 
Q. Do you ;recall having received a telephone message re-
questing Mr. King to go to Garfield Hospital to consult 
with Mrs. Cox? 
A. I didn't take the original message. I was taking dicta-
tion at the time the call came in but Mr. Denslow, one of the 
:partners of the firm, took it, and I called back to see if 
anything could be done. 
Mr. Denslow said it was an urgent call and Colonel King 
didn't expect to return for several hours. 
Q. You say you called back 7 
A. Yes. 
·Q. Whom did you call? 
A. Miss Ballard. 
·Q. Did you discuss with her the nature of her call t 
A. Yes. 
Q. Do you recall the date of that Y Let me ask you this: 
Do you know in whose handwriting that is i 
A. This is mine. 
Q. Is that your memorandum? 
A. Yes. 
page 114 t Q. And made at the time of this call? 
A. Yes. 
Q. What was the date of that call, Mrs. Johnson f 
S"upTeme C'ourt oi Appears or Virginia, 
Fa1inie Johnso1i .. 
A. October 31,. Ht47 .. 
Qr Now, did you liave occasion a:t any time suosequent t0> 
that to type drafts· of wills· foF" Mrs" Cox and'. prepa-red by 
Colooel1 King! 
A .. Do you mean before this- 'phone messagef 
Q. No, after the telephone message. 
A. Yes, after li.e saw· MrS'. Cox at tlie hospital. 
Q'. Was that just one draft or more than one f 
A. There was more- than one. 
Q. I show you Complainant's Exhibit A'T and ask you if 
you recognize that! 
A. I de1. 
Q. Do you recall which draft that fs f 
A. This is the· final draft. 
Q'. Did you at any time see a paJ>er purporting to be Mrs-.. 
Cox's will t Did you at any tiJn.e see an executed paper pur-
porting to be Mrs. Cox's will t 
A.. Bef'oret 
Q. No, after this paper was: prepared. Did you eveY see 
an executed will f 
A.. Yes, I saw the final will executed. · 
Q.· Where was it that you smv that wiIH 
page 115 } A. Colonel King dictated a letter transmitting. 
the will to Miss Ballard after which I typed it. 
Q. Is this the letter, Exhibit B t 
A.. Yes·, it is. 
Q. And yon wrote this letter·f 
A.. Yes; .. 
Q. And you smv tlie. will at: the time this- retter wa:s- wrif-
ten f 
A. Yes, I did. 
Q. Did you observe whether or not it Iiad been signed!" 
A. It had been signed. 
Q. Do you know what happened to tl1e copies o~ the 
former drafts f 
A. Well, Colonel King us11a1Iy attached a note saying he 
wanted them destroyed. 
Mr .. Alexander: I think that is all .. Your witness. 
CROSS EXAMINATION · 
By Mr. Rust:-
Q. How long have you been a secretary to this firm and to 
CQ:lonel King! 
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.l1.· I was employed in February 1946, and was Colonel 
King's secretary until he went back into the Army when 
he was recalled to duty. 
Q. You talked to :Miss Ballard in reference to the appoint-
ment of Colonel King with Mrs. Cox¥ 
page 116 ~ A. I did, yes. 
Q .. ·where did you call her? 
A. At her home; the number she gave me. 
Q. And the call had come from her home? 
A. It had. 
Q. You never talked to Mrs. Cox 1 
A. I did not. 
Q. About the will f 
A. No. 
Q. You say that Colonel King always attached a memoran-
dum to these copies to be destroyed? 
A. That or he verbally told me to destroy the copies. 
Q. Do you recall this paper attached to the Answer of Dr. 
Cox, which is marked Exhibit A with his Answer? Did you 
write that¥ 
A. I typed this ; yes, sir. 
· Q. Can you give any explanation why that was not de-
stroyed 1 
A. Only that it might have been in the possession of Mrs. 
Cox. All copies that were retained in our files were de-
stroyed. 
Q. You do not mean to tell the Court that you remember 
all the papers that you write on or that you have typewrit-
ten, do you? 
A. I don't understand what you mean. 
page 117 ~ Q. You stated a few moments ago that you 
remembered that paper that you had written? 
A. Yes. 
Q. You do not remember all the papers you write on in the 
office, do you 1 
A. No. 
Q. Every day you write a number of letters f Every day 
you write up a number of legal papers at ,Tarious times, do 
you not? 
A. I am not any longer employed with the law firm. 
Q. But you were at that time? 
A. I was. 
Q. You do not mean to say that you remember every 
paper that you write? 
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A. I do not. 
Q. Do you remember actually writing this copy that is 
attached to the Answer? Is that your own memory outside 
of the paper itself¥ 
A. Yes. I believe I typed it. 
Q. You believe that you did? 
A. I did type it. . 
Q. How do you know you typed it! 
A. Well, it's the size typewriter I had at the time, and 
it's the kind of paper our firm used. 
Q. But you have other stenographers or see-
page 118 } retaries there, do you not? 
A. Only one. 
Q. Can you positively identify that paper as having been 
written by you Y. 
A. I can. 
Q. Can you positively identify the other paper as having 
been written by you? 
A. I can. 
Q. How can you tell which one of those copies was the 
final draft of the will, Mrs. Johnson? 
A. On the final draft of the will all carbon copies were 
put on the paper without the red lines down the margin. 
We no longer had that paper. At the time of the first draft 
-at the time the first draft was written, we did. 
Q. ,Vhen did you discontinue the use of that paper? On 
what date? 
A. I am not sure of the date. 
Q. Do you always have both type ·of paper in your office! 
A. We do not. 
Q. And do you not generally make your originals on the 
lined paper and your copies on the unlined paper? 
A. "\Ve do not all the time. It all depends on what the 
stationer has. 
Q. Do you mean to say that you do not l1ave 
page 119 } any of this kind of paper in your office at all 
nowY 
A. We do not. 
Q. With lines on it? 
A. We do not. 
Q. That was discontinued prior to the writing of the other 
paper? 
A. It was. 
Well, now, do you kno"; the exact date when that last 
paper was drafted-the final copy was drafted¥ 
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A. I would roughly say around the 13th of November. I 
am not positive of the date. 
Q. Could you tell me the date that this draft attached to 
the Answer was written Y 
A. I would say around the 9th or the 10th. 
Q. You are just guessing at both of these dates, are you 
notY 
A. I am. 
Mr. Rust : That is all. 
:Mr. Alexander: I have no further questions. 
The Commissioner: Do you agree that the Commissioner 
may sign your name to this deposition when it is written 
upY 
The Witness : I do. 
FANNIE JOHNSON 
By J. KEITH, Comr. 
Mr. Alexander: That is all, Mrs. Johnson. Thank you. 
page 120} Thereupon 
MAGDALENE LORETTA BALLARD 
was called as a witness in her own behalf and, having been 
duly sworn, was examined and testified as follows : 
DIRECT EXAMINATION 
By Mr. Alexander: 
Q. Please state your full name. 
A. Magdalene Loretta Ballard. 
Q. You are the Complainant in this suit Y 
A. Yes. 
Q. Were you any relation to Therese Julie Ballard Cox? 
A. Was H 
Q. Were you related to herY 
A. I am her sister. 
Q. Did Mrs. Cox have any other brothers or sisters living 
at the time of her death Y 
A. At the time of her death she had just one sister besides 
myself, and that is the one with me now. 
Q. What is her name? 
A. Emma. 
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Q. That is Emma J. Ballard! 
A. Emma J. Ballard. 
. ,,.., 
Q·. Did she have any nephews or nieces living at the time 
of her death 1 
A. Yes. She had one nephew. 
page 121 } Q. What was his name, please t 
A. One nephew and four nieces; one nephew 
and three nieces from one family. 
Q. Will you give their names, please! 
A. Mrs. Florence Randall; Mrs. Louise Clark, l\1r. 
Gregory Wick, and then there is another one, Mrs. Joe 
Krebs. 
Q. Do you know her first name t 
A. Yes ; Delores. 
Q. Whose cpildren were Florence Randall, Gregory "\Vick, 
and Lorraine Clarkf 
A. They were the children of my sister, Mamie, Mrs. 
Mamie Ballard Wick. 
Q. Did she die before or after Mrs. Cox¥ 
A. She died before, long before. She's dead about thirty-
six years. 
Q. Whose child is Delores Krebs f 
A. She's the child of my brother, Frank, who's dead. 
Q. When did he die¥ 
A. He died about twelve years ago. 
Q. Miss Ballard, did you receive a letter from Mr. Archi-
bald King on the 21st of November 194 n 
A.. Yes, a registered letter. 
Q·. ·wm you look at this and tell the Commissioner whether· 
or not that is the letter you received! 
A. What! 
page 122 ~ Q. Is that the letter you received from Mr. 
King! 
A. Yes, and the registered envelope with it. 
Q. This letter states that the will of your sister is en-
closed with it. w·as that will enclosed t 
A. Yes, it was. 
Q. What did you do with that wilU 
A. I took that will then to the safe deposit box in Riggs: 
National Bank, as M:r. King advised. 
Q. During the lifetime of your sister, did you have any 
occasion to take the will out of the box? Did you have any 
occasion to take the will out of the box during your sister's: 
lifetime! 
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A. Oh, no. 
· Q. vVhen was the next occasion upon which you saw the 
will? 
.A. I took the will out the day after she died. She died 
on a Tuesday about ten minutes after ten in the evening, and 
I took the will out on Wednesday. 
Q. vVhere did you take the will after you got it out 1 
A. Where did I take it 7 
Q. Yes. 
A. I took it to my apartment and I took it out at the re-
quest-
Mr. Rust: ,:\7bere Y 
!fr. Alexander: She took it to her apartment. 
page 123 ~ Go ahead. 
The ,vitness: (Continuing) I took it out at 
the request of Dr. Cox who wanted to see the will as to the 
funeral arrangements. 
Q. Did Dr. Cox see the will t 
A. He came back that afternoon and did not read the will 
through entirely, but just looked at the first paragraph with 
me, and Emma was sitting in the easy chair and saw that, 
and that was all. 
Q. Then what did you do with ft that day f 
A. I kept the will. 
Q. Now, when was the next time that you did anything 
with the will t 
.A. Then on the way back from the funeral, the Saturday 
after, Dr. Cox asked to see the will, and he took it. 
Q. ·where were you at the time you showed him the will 
this second time? 
A. In the apartment. 
Q. In your apartment? 
A. Yes. 
Q. Did he ask you for the will or did you just volunteer to 
gh1e it to him¥ 
A. He asked me to take the will. I expected the will back. 
I asked several days afterwards for the will, and he said, 
"Forget about it." 
page 124 ~ Q. Did you ever get the will back again? 
A. I never got the will. Then I asked on the 
15th of March. He got it the 6th of March. I asked about 
the will again, and he said, '' Forget it. It's in the hands of 
a lawyer." 
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Q. Have you seen the will since that time T 
A. "\Vha t is that? 
- - , 
Q. Have you seen the will since that date? 
A. No. Then two days after he asked for a copy of the 
will. 
Q. Did you furnish him with such a copy T 
A. I gave him a copy of it. 
Q. vVhere had you gotten that copy? 
A. w·here did I get that copy¥ 
Q. Yes. 
A. That copy, now, was a copy that was among her effects 
up at the hospital, because Mr. King 'phoned to me on 
March 18th inquiring about the will. 
Q. Prior to your sister's death-
A. What's thaU 
Q. Before your sister's death, did you call Colonel King 
and ask him to come and see your sister, 
A. Call who? 
Q. Mr. King. 
A. Before her death? 
Q. Yes. 
page 125 ~ A. I was the one at my sister's request to call 
Mr. King for an attorney. She wanted to .make 
her will. Yes, I did. 
Q. vVere you present when this purported will was exe-
cuted? 
A. Vfas I present? 
Q. Yes. 
A. No. I knew notl1ing about it. -. 
Q. Did you read the will? 
A. I read the copy at the hospital; yes, sir. 
Q. Did you ever read the original ,,rill in its entiretyf 
A. Oh, yes. I read it after it was opened; yes. 
Q. In its entirety? 
A. In whaU 
Q. Did you read all of it¥ 
A. Yes. 
Q. Do you recall the date on which your sister died f 
A. March 2, 194 7. 
Q. 1947? 
A. Yes, because she was dead a year March 2, 1948-nu, 
my sister died in 1948. The will was made in 1947. My sister 
died March 2, 1948. 
Q. Now, Miss Ballard, why did you go after this will on 
the day after your sister died 1 
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A. Because D-r. Cox wanted to see the will. There were 
two policeman in the apartment -at that time, 
page 126 } and he said, '' Where is the will Y '' I said, '' In 
the safe deposit box. n He said1 '' Get in and 
bring everything else. '' 
Q. And you got it? 
A. I got the will, but I didn't bring everything else. 
Q. ·whose safe deposit box was that Y "\Vas that yours Y 
A. My sister's but it was turned over to me over a year 
ago because she was not able to go there, and I went there 
for her. 
Q. Did you keep any personal possessions in that box? 
A. What? 
Q. Did you keep any personal possession of your own in 
that box? 
A. I put some of Emma's jewelry, her diamond ring, and 
I kept some of my things in the box. It was my box. 
Q. Miss Ballard, did there come a time when you found 
·another will that had been executed by your sister? 
A. Then among her effects that were at the hospital I 
found the will that she had made before in 1935. It was not 
a copy; it was an original will. She had not destroyed it. 
Q. I show you Complainant's Exhibit B, which is filed 
with the Bill of Complainant, this paper, and ask you if you 
recognize that Y 
A. That's right. 
Q. Do you know what this paper is? 
A. This is from her first-from 1935. 
page 127 } Q. Is this the paper that you found t 
A. Yes. 
Q. And where was this paper, Miss Ballard? 
A. It was in the dresser drawer in the case with her other 
papers. 
Q. When you took the other will out of the safety vault 
on the day after your sister's death, did you read it at that 
timef 
A. I read it at that time and I took it down to Archibald 
King. 
Q. The original will 1 
A. No, the old one. 
Q. I am talking about the new will now, Miss Ballard. 
A. I read the new will ; yes. 
Q. I want you to look at this, Complainant's E)xhibit A, 
and tell the Commissioner whether or not that is a copy 
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of the- original will that you read, if you know. Look it over 
carefully, Miss Balla.rd, and take your time. · 
A. This is the exact copy with the corrections made. 
Q. Did your sister at the time· of her death own any rea] 
estate! 
A. All that she had was a little parcel of land in Tonawan-
da. 
Q. In what state is thatf 
A. Niagara County, near Lockport, outside of 
page 128 ~ Buffalo, New York. 
Q. · Did· she have any personal possessions! 
A. If that would mean furniture--
Q. Yes . 
.A. Yes ; all that is out in her home. 
Q. What 'did your sister do during her lifetime?' 
A. She collected antiques. She never sold any. She· 
collected them. 
(t. Do you know whether .or not she had any such antiques: 
at the time of her deatht 
A. Antiques? 
Q. Yes. 
A.. Why certainly. She had houses full of them. 
Q. Did she have any other possessions! 
A.. No. 
Q. What type of antiques did she havef 
A. Furniture, like highboy, lowboy, beautiful chests· of 
drawers that would open into secretaries, grandfather clocks,. 
chairs·-these upholstered chairs-davenports. 
Q. Did she colleet anything else besides furnitm·e °l 
A.. Beside furniture! 
Q. Yes. 
A. She had exquisite glassware. 
Q. Anything else beside glassware and furniture f 
A. Dolls. 
page 129 ~ Q. vVhat type of dolls were they, Miss BaI-
1ard Y 
A. Antique, dolls. She would collect them and if they 
needed repairing she had a woman in Kansas City that did 
the :repairing, and costumed as they should be costumed. 
Q. Do you have any idea as to bow many such dolls she 
had¥ · 
A. I heard her say-I have several photos of those dolls 
and I s1~ppose there are some more at her home-at the 
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hospital to a nurse, '' I have in all about seventy of those 
dolls.'' 
Q. Do you have any idea as to the value of those dolls 7 
A. Of those dolls? 
Q. Yes. . 
A. Yes. I know for certain-and I have the proof-that 
one certain doll is worth one thousand dollars. So looking 
over all of the others with value, I should say that those 
dolls would be worth about eight thousand. 
Q. Where was Mrs. Cox's residence at the time of her 
death 7 
A. Her residence? 
Q. Yes. 
A. At Langley, Virginia. 
Q. Is that in Fairfax County? 
A. Yes. She died at Garfield. 
Q. Did she have any other residence beside her home 7 
A. Not residence, but she came in to see me. 
page 130 ~ Q. Do you know who has been in possession of 
her residence in Langley, Virginia, since Mrs. 
Cox's death? 
A. I don't know, except Dr. Cox. I mean, I would have 
no way-
Q. Have you been there since her death? 
A. Have I been out there 1 
Q. Yes. 
A. I was out there several times after her death. 
Q. "\Vas Dr. Cox there on those occasions? 
.A. Oh, yes, until :May 20th. 
(Discussion w·as had off the record.) 
By Mr. Alexander: 
Q. Miss Ballard, did you on or about April 13th, sig·n a 
letter addressed to the Second National Bank and the Riggs 
National Bank in vVashington f Just answer my question. 
A. Yes. · 
Q. Did you prepare that letter t 
A. No. 
Q. Do you know who did prepare it¥ 
A. No. 
Q. How did you come to sign it Y 
A. Did what? 
Q. How did it happen that you signed the letter¥ 
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A. I don't recall. ·when I read that page, that 
page 131 ~ was what I had, there. 
. Q. You did not answ·er my question, Miss Bal-
lard. ·why did you sign the letter? 
A. Dr. Cox ,vanted to pay the funeral bill, and he wanted 
to take the money out of the bank-out of the two banks she 
had-to pay the 'bill. 
Q. \Yho presented the letter to you to be signed Y 
A. Dr. Cox when he brought it in. 
Q. Did you read that letter carefully? 
A. I read that letter; yes. I was dumbfounded when I 
found out what that real page was-:when I went down to 
the bank afterward. 
Q. I want you to look at this and tell me if that is the copy 
of it, and ,vhere that copy came from. See if that is the 
copy of the letter, Miss Ballard. 
A. Yes, that is the same as the other. 
Mr. Alexander: This is Exhibit No. 2 with the Defen-
dant's Answer. 
Q. Now, this letter states, lfiss Ballard, that no will of the 
decedent has been found. 
A. That is why I think that paper was tampered with. I 
can't understand that at all. I couldn't have been in mv 
right mind if I signed that paper and would say that no wiil 
l1as lJeen f ouud, when Dr. Cox had the will. 
Q. Was this paper signed before or after you 
page 132 ~ took the will out of the safe deposit box? . 
A. After; after. 
Q. "r as it signed before or after you had delivered the 
will to Dr. Cox? 
A. After. 
Q. \Vhat is your occupation, l\Iiss Ballard f 
A. Mine? 
Q. Yes. 
A. Now, it's a nurse; formerly a music teacher. 
Q. How long did you teach musicY 
A. How long? 
Q. Yes. I do not want to embarrass you. 
A. Oh, about twenty years. I am not working now. I 
have been unable to work for over a year. 
Q. Did. there come a time when you went to your sister's 
home after her death? 
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A. Yes.. 
Q. And had some items shipped away from there? 
A. My sister showed Dr. Cox at the hospital what the 
articles were that belonged to me, and that I had paid for. 
They were in that home. Then, we decided that those 
.articles would be moved. Of course they were filled and I 
made several trips out there and tried to do as much as I 
could. Vv e emptied them and all, and Dr. Cox was very 
anxious that they get out on May 20th. On May 
page 133 } 19th, I was out there. On May 20th, a van came 
and he did not-he had the place locked. 
Q. ,V11ose property were those items Y 
A. My property. 
Q. How did you acquire them T 
A. ,VhaU 
Q .. How did you get hold of those pieces? How did you 
acquire your property? 
A. I ,Yent antiquing ,,rith my sister and I bought them. 
In fact, I financed all my sister's antiquing more or less-
dolls and everything. ,vhen she wanted money I gave it to 
]ier to buy dolls. 
Q. '\Veil, these pieces, here, two large curley maple corner 
cupboards, did you get those Y 
.A. Yes. 
Q. ·whose property was that? 
.A. Mine. 
Q. One large curley maple sideboard. Did you get that i 
A. Yes. 
Q. Whose property was thaU 
.A. Mine. 
Q. One antique piano. Did you get that7 
A. Yes. 
Q. Whose property was tbaU 
A. That-he was anxious to get that out; that was there. 
That would be Mrs. Cox's property. 
page 134} Q. And you took that at the request of Dr. 
Coxt 
.A. Yes. It was broken to pieces. 
Q. One Victorian antique chair. Did you get thaU 
A. Yes. 
Q. ,vhose property was thaU 
A. My sister's. 
Q. Why did you take that Y v\Thy did you take the antique 
Victorian chair¥ 
A. It was standing out., and he put the others away, and 
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put it in-he put them away, and he said, "You ,can ha.v.e 
that." 
Q. Who said thatt 
A. Dr. C~. 
Q .. Antique melodeon. Did you take thatt 
A. Yes; that was my sister's~ 
Q. Which sister Y 
A. That was Mrs .. Cox's:. 
Q. Why did YC!U take that t 
A. Wen, because he sai!d I could take it. 
Q. One reed organ. 
A. No. 
Q. Did you take that f 
A. I have not the organ;- no .. 
Q. One antique glass. show case. Did you take than' 
A. Yes. 
pa:ge 135 f Q. ·whose property was thaU 
.A. Mrs. Cox's. 
Q. Why did you take that T 
A. Because he told me I could take it. Dr. Cox told me 
I could take it. 
Q. Antique porcelain glass and china ware. 
A. There was just one box of a few pieces that di.dn 't 
amount to much, that I packed, and that he showed me from: 
the sun parlor. The others were all put away. He had 
everything locked. 
Q. Whose property was that Y 
A.. :Mrs .. Cox's .. 
Q .. Why did you fake thaff' 
A. Because he told me I could .. 
Q. Who told you f 
A. Dr. Cox told me. 
Q. One framed oil portrait .. 
A. The oil painting 1 
Q. Yes. 
A. He took it down himself, the portrait, the picture af 
my sister. 
_ Q. Took it down from wheret 
A.. From the wall and it was going on the van. I said, ''I 
don"t want that in storage." I didn't tl1iuk-even think of 
taking it down because· that is willed to a niece .. 
page 136 f So as long as it was down and he had wrapped 
it up·, I ha:d it brought into my apartment, and 
it's at my apartment now still wrapped. 
. Q. Whose property was that! 
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.A. Mrs. Cox's. 
Q. Nine costumed dolls. Do you have those? 
A. No. The dolls-he bad all the dolls locked in a room 
upstairs-the best dolls. There were two figures that were 
not dolls that I know weren't counted in. Did you say nine? 
Q. Yes. 
A. I think nine or ten; that's right. The other three or 
four are that high, little things. One is large, about like 
that, and then another about like that. The dolls didn't 
amount to anything. The best dolls were upstairs locked up. 
I wanted to take the dolls. 
Q. "\Vl10se property were the dolls l 
A. l\f rs. Cox's. 
Q. I mean the figurines that you took? 
A. Yes. 
Q. Now, do you still have these items! 
A. Do I have whati 
Q. Do you still have these items 1 
A. Yes. 
Q. Are they intact? 
A. They are in my apartment. 
page 137 ~ Q. Have any of them been sold or disposed of? 
A. Oh, no. 
Q. And you are perfectly willing to submit those to the 
jurisdiction of the Court, to do whatever the Court says to 
do! 
A. "\Vhat belongs to her. Most of those are mine. I mean, 
I have told you what belongs to her. 
Q. ls there any other property belonging to you? 
A. "\Vhat1 
Q. Is there any other property belonging to you f 
A. Rugs. 
Q. ·where did you get those rugs 1 
A. The Oriental rugs, those were rugs that were brought 
down from Erie, Pennsylvania, from her shop. How many, 
I don't know. 
Q. ,vhose rugs are they t 
A. Mrs. Cox's. 
Q. Do you have any other fumiture at the Cox home that 
belongs to you 1 . · 
A. _Oh, yes. I didn't. get everything I had there. There 
were six cl1airs that he wouldn't put out, and then there 
were six beautiful chairs in the annex he wouldn't unlock or 
take them out. 
Q. Whose chairs were they¥ 
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A. Those were mine. 
' .... ., 
page 138 } Q. How did you acquire those chairs l 
A. I got them going antiquing with my sister. 
Q. Now, you say Mrs. Cox also had some Oriental rngst 
A. vVhatf 
Q. You say that Mrs. Cox had some Oriental rugs 
A. Yes, Oriental rugs. How many, I couldn't tell you but 
the list would be there. She made a list of everything. I 
asked Dr. Cox about the rugs several times and he always 
answered me that they were in storage. 
Q. "\Vould you be in a position to estimate the value of the 
furniture which Mrs. Cox had 1 
A. Not right now I couldn't. 
Q. Could you say whether or not she had as much as a 
thousand dollars' worth 1 
A. How much1 
Q. Could you say ,,1l1ether or not she had as much as a 
thousand dollars' worth f 
A. Oh, my, many times more. 
:Mr. Rust: I object to this question because the witness 
just said she did not know or that she had no idea of the 
value. 
By Mr. Alexander: 
Q. "\Vould you say whether or not there was a substantial 
amount of furniture? 
A. ·whatf 
page 139 ~ Q. Could you say whether or not there was a 
sister? · 
substantial amount of furniture owned by your 
A. Yes, a big amount that nobody but myself would know, 
maybe. 
Q. ,v as it modern furniture? 
A. It was antique in good condition. 
(Discussion off the record.) 
By Mr. Alexander: 
Q. In your safe deposit box, l\Iiss Ballard, from which yon 
took the will, were there any other properties of 1\Irs. Cox's y 
A. No. 
Q. Any stocks, bonds or notes? 
A. No. 
Q. Any money! 
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A. N'O. 
Q. Any jewelry? 
A. No money; none of her jewelry. There was ·some of 
my sister Emma's jewelry, and mine. 
Q. For how many years had your sister been engaged in 
the antique business? 
A. Maybe forty. She only went antique hunting .after she 
came down here; that was seventeen years. I mean, she sold 
.antiques up in Erie, Pennsylvania. 
Q. How many years had she been collecting these dolls Y 
A. Seventeen; all the time she was down here. 
J)age 140} Q. Did you see those dolls at any time a:fter 
Mrs. Cox's death T 
A. No ; not all of them. I didn't even try to see them .. 
1\fr. Alexander: The witness is with you. 
CROSS EXAMINATION. 
Bv l\f.r. Rust: 
~ Q. How long had the Doctor and your sister been married? 
A. Seventeen years. 
Q. And at the time of their marriage she was operating an 
:antique shop in New York State, is not that correct t 
A. I don't get it. 
Q. Your sister was operating an antique shop in New 
York State when they were married, is that not true1 
A. No, in Erie, Pennnsylvania. 
Q. In Erie, Pennsylvania f 
A. Yes. 
'Q. And she had bought and sold antiques f 
A. Yes, sir. 
Q. Up until the time she came here? 
A. That's right. 
Q. She and Dr. Cox had gotten along fine during their 
married life, had they not Y 
A. I couldn't say. It doesn't look so now. 
Q. He -visited her every day at the hospital 
page 141 } during her entire stay there, did he noU 
A. ,vhatY 
Q. He visited her every day at the hospital, did he not Y 
A. Yes, sir. 
Q. And stayed for hours each day, did he noU 
A. I don't know what you call '' for hours'', maybe it was 
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a couple· of hours, but I put in eight hours. I stayed twice-
a day while the doctor cmne in once a day. 
Q. You know of no friction between them, do youf 
A. Wha:t is tn:at? 
Q .. Y 011 know of no friction or disagreement between Dr .. 
C'ox and Mrs. Coxf 
A. No.. My siste:r was too much of a lady to hRVe any-
thing like. tliat .happen to worry me .. 
Q. He waS' · devoted to her and paid her every possible at-
tenticm, did he· not Y 
.A. I couldn't say. 
Q. How long was she in the hospital°! 
A. The last stretch in the hospitaH I I>elfeve it wa:s six: 
months, that is, before she died; that last stretch. 
Q. What was her condition during that time! 
A. What is that°! 
Q. ·what was her physical condition during that time f' 
A- Do you mean her disease t 
Q. Yes. 
page 142 f A. Cancer. 
Q. How did it affect herr 
.A. She had great pain. She suffered grea:t pain. 
Q. Where did she have cancer? On what parl of her bocly·? 
A. In her face. 
Q. She had one eye removed, had she· not 1 
A. One eve removed. 
Q. ,v as she normal at an times f 
A. .. What? 
Q. Was she normal at all time·sf \\Tag she mentaliy norma] 
at all times? 
.A. Yes, indeed. 
Q. Do you know of any reason why she did not leave Dr. 
Cox anything in the will? 
A. I don't know anything about the will. I had no in-
fluence in her making that will, and I know nothing at all. 
I did not have anything to do with the wilI. 
Q. You were the one that ca1Ie-d Colonel King to make the 
-will, were you not¥' 
A .. I whatt 
Q. You were the one that caIIed Colonel King to make thC' 
willf 
A. I didn't make her make the will. Slie didn't consult me· 
about the will at all. She made that herself. 
page 143 ~ Q. She did consult yo11 about it when she· 
asked you to call Colonel King and ask him to, 
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come and make the will. You called and asked him to come 
and make the will f 
A. That was just it. 
Q. ·who else was there every day beside for hours i 
A. ·what 1 At the hospital! 
Q. Yes. 
A. I went twice a day and I stayed at least four hours 
each time, and I financed everything at the hospital for her 
except what her husband was supposed to do. That was his 
-the hospital bill. I mean, I gave her all the money she 
wanted and I brought the food out, and I fed her. I brought 
food out to her. She was very anxious about what would 
Perce have to eat. I brought food out for Perce to take 
home. 
Q. He paid all the hospital bills, did he not f 
A. The what 0/ 
Q. He paid all the hospital bills? Dr. Cox paid all the 
hospital bills, did he not 0? 
A. Yes. 
Q. And he paid all the expenses at the hospital¥ 
A. Yes. 
Q. He paid a lot of money out, did he not f 
A. Certainly. 
Q. During this time l 
A. (No response). 
page 144 ~ Q. You did not pay any of the hospital bills? 
A. No. 
Q. You did not pay the doctor's bills f 
A. It was his duty to pay the hospital bills. 
Q. You did not pay the doctor's bills? 
A. I don't think there was a doctor's bill. 
Q. You just took little things out there f 
A. I don't think Dr. Klopp sent Dr. Cox a bill. 
Q. But you knew of bills that he had paid f 
A. Yes. The hospital bill was all taken care of. 
Q. She had had the cancer for how long a period Y 
A. ·whaU 
Q. She had the cancer for how long a period l 
A. How longf 
Q. How long a period had she heen affected with cancer f 
A. "\Vell, I should say that they found it out maybe two 
years before her death. 
Q. "\Vhich one of her nieces was there at the hospital a 
great part of the time f 
A. "\Vhat1 
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Q. ·which one of her nieces was at the hospital a great 
portion of the time? 
A. I. 
Q. No; which one of the uiecesT 
A. vVhat? 
page 145 ~ Q. · Her nieces. 
A. Her niece? 
Q. Yes. 
A. Yes .. 
Q. ·which one-f 
A. That was Mrs. Randall. 
Q. Do you know whether Mrs. Randall talked to her about 
this will Y 
A. I wouldn't know. I wouldn't know; I doubt it .. 
Q. Do you know why she made so many changes in the 
will at different times? 
A. 1Yhat? 
Q. Do you know why she made these changes in the will 
aftei· the first draft¥ 
A. ·well- . 
Mr. Alexander: I do not know· what this line of question-
ing is touching on, Mr. Rust. Anybody is entitled to change 
the will as much as they want to. 
Mr. Rust: Of course our opinion is that-not our opinion 
but the opinion of Dr. Cox is that Miss Ballard and the niece 
influenced her in making this will, and that they suggested 
these changes in tllis will. 
By :Mr. Rust: 
Q. !fiss Ballard, you say yon read this will very carefully 
and you know all about it f 
page 146 ~ A.· \Vhat f 
Q. You say you read the copy of this will very 
carefully and you know all al1out it f 
A. I know what is in that will; yes, sir. 
Q. You know what is in tl1e will? 
A. Yes. 
Q. Do you know who made the changes or who l1ad the 
changes made in paragraph fivef 
A. I know. The will was not completed yet and I was-
that change was made, I was in the room with a friend bv 
the name of Josephine ·wietig from Buffalo, New York, and 
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:she went down to the 'phone and 'phoned that ·change be-: 
cause my sister said, "That is all wrong." 
Q. You were there when the change was made? 
A. I was right there when that paragraph was changed. 
Q. You suggested the change be made, or Mrs. Randall 
suggested it be made, is that not soi 
A. What 1 1Vho? Miss Randall? It was a friend from 
Buffalo, Josephine "\Vietig. She was there and that change 
was made. 
Q. That change was made in your favor, was it not 7 
A. What? 
Q. The change was made in your favor? 
A. ·well, she meant to give it to me. This will with the 
copy of this will was read over carefully. I read 
page 147 } it out loud and Miss vVietig was there, and when 
I came to this paragraph my sister said, ''Oh, 
my, that is wrong. That is wrong." She said-and she 
made this M:iss ,vietig go down and telephone the change. 
The will had not been formed yet. 
Q. The will had been completely formed and drafted, had 
it not? 
A. It wasn't executed; it wasn't signed or anything yet. 
Mr. King had said, '' If you have any changes to make now, 
you make them now.'' 
Q. Yes, but it had been drafted, had it not? 
A. It wasn't finished. 
Q. It had been. completed and you had the change made 
in it¥ You suggested that change in this fifth paragraph, 
did you not? 
A. I had nothing to do with it. I had nothing to do 
with anything. I lmve a witness for that paragraph, Miss 
Josephine vVietig, from Buffalo, the friend who was in tl1e 
room. 
Q. You and she and Mrs. Cox talked it all over¥ 
A. She is a friend of Mrs. Cox's. 
Q. You all talked it over, did you noU 
A. What? 
Q. You and your sister and this lady talked the matter 
ov-er in making that change, did you not7 
A. I didn't get that. 
Q. You and your sister and Miss Wietig talked 
page 148} it over when that change was made, did you noU 
A .. We didn't talk 'it over. My sister wanted 
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me to read the will and she listened to it, the copy of the 
will. 
Q. You are pretty careful about reading papers, are you 
llO'tf 
A.. Very carefru. 
Q. And. you did know everything that was in this ,,ill 1. 
You said· a. few: moments ago you had read it carefully and 
you knew ·eve117thing that was in it, and you knew this was 
a copy of the will as finally drafted. .You made that state-
ment, did you not! 
A. I made what¥ 
Q. You read this over carefully and this was the copy of 
the final draft of the will! 
A. I said the change was made, then the will was drafted 
and it was signed by the three people. 
Q. What papers did Mrs. Cox have in the special drawer 
in the room at the hospital! 
A. What! 
Q. ·what papers did Mrs. Cox have in the special drawer 
in the room at the hospital! 
A. w·hat papers! 
Q. Yes. 
A. There were letters that she received from friends and 
most of those letters I gave to Perce-of people 
page 149 ~ that he knew, too. I gave him those letters ancl 
I asked to see them back again but I never sa,v 
them again; and that will of 1935 was found there. 
Q .. That was in there! The will of 19351 
A. Yes. 
Q. Is that right 1 
A. Yes. 
Q. And the copy that you gave to Dr. Cox! 
A. Yes, that was there because I didn't have a copy ol: 
the will, you see. I had just the 01-i.ginal, and I gave him the 
original, and I gave him a copy. 
Q. Now, Miss Ballard, is it not true that that original will 
of 1935 was there in that ilraweri 
A. That what! 
Q~ The will of 1935 was in that special draw·er, was it not! 
A. It was in the hospital. 
Q. And the copy of this last ,vill ,v-as in that drawer, was 
it notf 
A. Yes. 
Q. 1Vas that will put in that drawer, toof 
A. Wnat will t 
... :1 ·. 
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Q. The last will. \Vas it put in that drawerT 
A. "rith the rest of those? I should say not. It was in 
the vault. It ".,.ent. to the vault a few days after 
page 150 }- I received it. I received it on the 20th, some-
where around there, and took the will to the 
vault November 26th, and it stayed there until Perce asked 
to see it that ,vednesday. I went to the vault to get it . 
. Q. ·were not all of her important papers in that special 
drawer in that room f 
A. That was about all. She had all of the things from the 
doll club, and things like that. 
Q. Did she liave anything else in that safe deposit box ex-
cept that last will? 
A. Perce even knows ,diat was in the safe deposit box. It 
was my box. He asked the man that went to the box with 
me what ,vas in it. I would like to know what right he had 
to do that. · 
Q. That was not your box¥ That was a joint box of you 
and your sister, was it not? 
A. My sister had put it over to me, to my name. I went 
to that box for one whole year, and had the key . 
. Q. ,vhat else did you get out of that box besides the will 1 
A. I got some of my things. That day I got some of my 
things and some of my sister's things. 
Q. And you got a diamond ring out of that box belonging 
to your sister? 
A. W'hat! 
LJage 151 }- Q. A diamond ring that was iu that box. You 
got that, did you noU 
A. A diamond ring· f 
Q. Her diamond ring. 
A. I don't have any of her jewelry. 
Q. You do not have her diamond ring· f 
A. ,vhere would I g·et a diamond ring 1 
Q. It was in the safe deposit box. 
A. There was no jewelry of I\irs. Cox's in the safe deposit 
box. 
(~. And her platinum wedding ~fog was in there, too, was 
it noU 
A. I don't know anything about it. 
Q. You got both of them out of the box, did you not t 
A. ·what! 
Q. You got lJoth of them out of the box, did you not t 
A. They were never in the safe deposit box. I don't re-
member the diamond ring at all. I remember her wedding 
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ring at the hospital. She wore it for sometime. But what 
happened to it, I don't know. 
Q. A.nd after she died you got her silk lounging robe, did 
you not? 
A. Oh, her few clothes that she had at the hospital f 
Q. You got her fur coat, did you not? 
A. Certainly. She told me to take it. I have 
page 152 ~ it in her handwriting to take everything, if any-
thing should happen to her, from that room. I 
was there that night as usual but didn't expect her to die 
when she died. I was there. "\Ve 'phoned Perce right away. 
He dicln 't come in. 
Q. And you took the two antique dolls¥ 
... !\.. Those two dolls f · 
Q. That are worth $250. 
A. Those two dolls that were in the hospital ,,,.ere my 
dolls. Every doll that she had came to my apartment in-
stead of out home on account of the expressage, and I paid 
the expressage. 
Q. "\Vhy did she have your dolls -at the hospital? 
A. I paid for those dolls and they were being dressed, and 
the lady had finished dressing them and sent them on to my 
apartment. I told her, "I have two of them." She said, 
"Bring them out here so I can see them." .And I left them 
there because she enjoyed them. 
Q. How long did they stay there? 
A. The dolls¥ 
Q. Yes. How long did they stay there at the hospitaU 
A. The dolls were there quite a while. The dolls were 
there quite a while. 
Q. And alJ of this other furniture out there that you claim 
belongs to you, wh~y did yoi.1 leave it out at her ho.use f 
A. ·what do you mean 1 
page 153 ~ Q. The six antique chairs and the different 
things that you have testified to. 
A. ·why did I have it there? 
Q. "\Vby did you leave it at her house if thev were vours? 
A. I didn't have-my sister said it could s·tay out"' there. 
They had the use of it. f had no place to house that until I 
got larger quarters. So we never said anything more about 
it. They used it. · 
Q. You had large enough quarters to take vour stuff and 
put them in, if you wanted to, did you notY "' 
A. Indeed, I haven't a place to move around. 
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Q. Now, you say t11at Tig11t after your sister's death you 
'\vent to the safe deposit box and got this ·will out. 
A. I got the will out because Dr. Cox asked me for the 
will. I would have gotten it out, anyway, because I was 
supposed to do that. He asked to see it. She died on Tues-
day and he asked to see it that "Wednesday morning. 
Q. You received that will on November 20, 1947, from 
Colonel King, did you not Y 
A. From that box? I got it from the box. It was in the 
safe deposit box and I got it. He came back to the apart-
ment that afternoon to see it. He wanted to see about the 
funeral arrangements. 
Q. I am not talking about that. I said: You did get the 
will that Colonel King sent to you on November 
page 154 } 1947, after it was executed? You received the 
will from Colonel King by mail, did you not? 
You got it in this letter, did you not? · 
A. I got that last will in this envelope. 
Q. That is right. And this letter told you what to do with 
the will, did it not t 
A. Yes, and I did it. I did it as much as I could. I took 
it to the box. He told me to put it in the safe deposit box. 
Q. He did not tell you to put it in the safe deposit box, did 
he? He told you to take care of it, did he not t ' 
A. Take care of it? 
Q. Yes. 
A. "I am mailing the will to you and transmitting it here-
with and request that you put it in your safe deposit box." 
Q. That is rig·ht. Now, then, he also told you that upon 
her death this will was to be delivered to the proper parties 
-to Mr. Douglas, did he not T 
A. How could I 1 
Q. You had it in your possession. 
A. Dr. Cox had it. 
Q. Dr. Cox did not have it. You did not take it out of the 
box until after her death? 
A. The first time I took it out of the box was that next 
day. 
page 155} Q. vVl1y did you not send it to Mr. Douglas in 
accordance with this letter? 
A. I couldn ;t. "\Ve went to Buffalo for the funeral. 
Q. After the funeral, why did you not send it Y 
A. After the funeral he asked for the will, and that is the 
time that I handed him the original will. 
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Q. Is it rrot true· that y<YU neveT J1arrded him that will but 
that you handed llim this copy which is attached to the Bill'?.' 
A. I guess not 
Q. vVhy did you give him that copy of the will f 
A.. I didn't have the copy then. I didn't know I had a 
c-opy. If I had had a copy of the will Im would have never· 
seen the original. 
Q. ·why did you give him a copy and an original¥ ·why 
did you do: thft t Y · 
A. vVhaU· · 
Q. ·why did you give him the original will and a copy 
also1 
A. When I asked him for the original will he said, '' For-
get about that will; it's in the hands of a lawyer.,,: Then 
two days after he asked for a copy. 
Q. Do you know of any reason why he wanted a copy if 
he had the original w·ill t 
A.. No. 
Q. I still would like to know why you did not 
page 156 ~ carry out the instructions in this letter and de-
liver the will to :Mr. Douglas t 
A. How could H I didn't get a chance. There's nothing 
to it; it's just as plain as day. 
Q. You read that letter carefully and you knew the con-
tents, did you not 1 
A. I certainly did. Ho,,~ could I 6/ How· could I 1 vVhen 
we came back from the funeral before he went home-that 
was ihe Saturday after the Tuesday she died-he had the 
original will. 
Mr. King called me up that-about the 18th and wanted 
to know why I hadn't taken it to him. · 
Q. Why, then, on April 5, 1948, did you sign this letter 
stating you did not know there was any will in existence f 
A. We signed that but I don't remember reading what is 
in there. I still say, I don't know what kind of foolery went 
on to get that in there. · 
Q. .You stated on your direct examination that you read 
this letter carefully before you signed it. 
A I didn't see that, that she didn't make a will. The idea, 
I would have to be insane if I signed anything like that. 
Q. There is something very funny about the whole situa-
tion. I do not know who is insane.. There is something 
funny about the whole situation. 
A. Nothing funny about it. 
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page 157 } Q. That you signed a letter of this kind stat-
ing on April 5th there was no will T 
A. A man who would take a will and deny it like that 
could easily do something like that. 
Mr. Alexander: I see no sense in badgering the witness. 
She has already testified that she signed the letter and has 
testified as to why she .signed it. I certainly do not think 
that counsel can iinply that she is insane. 
Mr. Rust: She said somebody is insane. I do not know 
who is insane. She might think I am insane. I do not know 
whether she thinks I am insane or the doctor is insane. I 
do want to know why she made the statement then and she 
now claims that she delivered the will. 
Mr. Alexander. She has already testified to that .. 
Mr. Rust: I do -not think she has been very clear about it. 
She talked about this letter and some crazy stuff. That is 
what she said. 
By Mr. Rust: 
Q. Can yon state to the Court why you signed this letter-
these two letters; one to the Riggs National Bank and one 
to the Second National Bank of ·w ashington-stating that-
wait until I get through-there was no will¥ 
A. I don't know that. He wanted to pay the funeral bill. 
He messed in that funeral bill. I didn't have a thing to do 
with it. He made more trouble with that under-
page 158 } taker, and he said to take the money out of the 
bank and pay the undertaker. I said, "Yes." 
And that is all there was to it. Then to have this draft-
I don't remember any of those words, that she didn't make 
a will, when all you heard in front of me just a few hours 
ago. 
Q. ·were you present wl1en the will was madeJ 
- A. "\Vhatf 
Q. Were you present when the will was made 1 
A. No. 
Q. Did you see that copy of the will before you got it out 
of that drawer¥ 
A. This copy of 19351 
Q. No. The copy of the will that you gave Dr. Cox after 
you gave him the original will. 
A. After I gave him the original will I hadn't :finished 
looking through her papers. I found a copy of that. 
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Q. And when you found that copy, is it not the first time 
you ever saw a copy of a will of hers? 
A. No, because-I am telling you, I read that copy for 
her. She wanted to hear it all through at the hospital in the 
presence of Miss "\Vietig. 
Q. You were instructed by Colonel King to go to Mr. 
Douglas and deliver the will to him upon the death of your 
sister! 
A. Yes, and I couldn't do it. 
page 159 ~ Q. You knew that he was one of executors of 
the will? 
A. Yes. 
Q. Did you not! 
A. Yes. 
Q. And you knew he was one of the executors of the will? 
A. Yes. 
Q. After that, why did you go out to Dr. Cox's and get all 
of this furniture that you knew belonged to this estate? 
A. It was-he knew those pieces belonged to me. My 
sister had spoken to him about it. He wanted to get them 
out of the building. 
Q. You testified on your direct examination that only two 
of these articles-
A. As far as putting the price on them, I would like to 
know how he could do that. 
Q. You testified on your direct examination that only two 
of these articles belonged to you? 
A. I didn't get all that belonged to me because he wouldn't 
let it go. I ,vanted to unlock the vault out there, and he 
wouldn't let me go to it. I have the key right here, and .it 
is sealed as yet. That was in the safe deposit box, the key 
to my sister's private vault. 
Q. I will ask you again. ,vhy did you go out there and 
get articles that you knew belonged to the estate 
page 160 ~ if you knew there was a \V'ill in existence? 
. A. Those things didn't belong to the estate. 
That was my property. . 
Q. Only two of them were you property, as you testified. 
A. He didn't let me take the rest of them that were out 
there, and he suggested that I take that. I haven't got that 
-this here. I haven't got that. 
Q. There are three articles instead of hvo f 
A. Yes. 
Q. Did you not go out to Dr. Cox's and talk to him about 
this matter, and did you not understand and agree with Dr. 
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Cox tha;t there was no will, and that he as ytmr sister's hus-
band and you as one of the heirs :at law, had a right to dis-
pose of this property as you saw fit f 
A. I guess not. 1Vhy-I guess not. 
Q. Was not that what was discussed when you went out 
to get and did get all of these things, and took them away? 
A. Not, not at all. 
Q. Did you discuss the will when you went out there at 
the time? 
A. -what? 
Q. Did you discuss the will with Dr. Cox when you went 
•out there at the timet 
A. I was asking for it. I was asking and asking. 
Q. You were asking for the will¥ 
page 161} A. Yes; and he's got it. 
Q. What did Dr. Cox say to you in reference 
to obtaining this ·will 1 
A. ,"\7haU 
Q. What did Dr. Cox say when you gave him this will? 
A. This original T 
Q. Yes. 
A. He wanted to see it. He took it because he had not 
read the will through the first time. The first time he saw 
that will was that ,vednesday when he made the funeral 
arrangements. I think all he looked at vms the first para-
graph, which w·as about the funeral arrangements, and just 
1dnd of glanced through, and that was all; that was on Wed-
nesday. 
Q. Then what became of the wilU 
A. vVhat? 
Q. Then what became of the will? 
A. I had this will. Then he asked to see the will when we 
,came back from the funeral, and I gave him the original will 
because I had no copy. I expected that will back. 
Q. Your sister vYas able to ·walk around the room, was she 
noH 
A. Yes. 
Q. You heard Colonel King's testimony that she got up 
and walked out when they were making the will? 
A. That's right. 
page 162 ~ Q. She was perfectly capable of going to the 
bureau or to the furniture in the room, was she 
noU 
A. Yes. 
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Q. How long was- she capable of walking around the room 
prior to her death Y 
A. Well, about two days treforedelrlh she was prettyweak .. 
Q. Up until that time she was perfectly capable of going 
aroU'lld the room and. going to the bureau drawer and getting: 
any papers out of it.'she wanted to, and looki:mg at them and 
reading them f . · 
A. Yes, she did do much reading. 
Q. She did some writing, did she not f 
A. She could write; yes. 
Q. She wrote a number of memoranda to Co]one! King? 
A. Yes. 
Q. She wrote you a memorandumT' 
A. Yes ; seveval to me. I have a box full. 
Q. And she was able to do that until two days, before she 
died, is that correct T 
A. vVhatY 
Q ... She was: able to do that until two days before slie died¥.' 
A. .. Yes. 
Q. When did you read the original will r 
page 163 } A. ,vhen did I read it f 
Q. Yes. 
A. Oh, I read it over carefully between the time that I 
took it out of the vault and gave it to Dr. Cox. 
Q. You stated that your sister never sold any antiques but 
that she just collected them after sl1e came to Virginia f 
A. She didn't sell much to my knowledge. She didn't sell 
aey .. 
Q. Did she not travel all over Virginia buying, and did 
she not sell them to people in Alexandria 1 
A. I went with her a great deal and helped her out .. 
Q. Did she not s·ell a lot of antique furniture- to different 
people! 
A. I don't know of anything she ever sold. 
Q. You do not know of any dolls that she ever sold during 
I1er lifetime¥ 
A. No. 
Q. Did she· not sell some dolis to some antique peopie- i111 
Alexandria 1 
A~ What! 
Q. Did she not sen some dolls to, some- antique people in 
Alexandria t. 
A. She never· soid arr antique doll that I know of. 
Q. You say you financed her antique business for her t 
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A. Dr. Cox didn't have to do any of that. She 
page 164 ~ never asked him for money for that. I paid for 
nearly all of the dressing of those dolls. I paid 
all of the expressage for those dolls, and they always came 
to my apartment. It was easier by e~press for them to come 
to my apartment and she would take them home. I helped 
her in collecting them. I helped her in getting the material 
and everything to costume them. 
Q. You never bought any of the dolls f 
A. Did I buy any¥ 
Q. Yes. 
A. I guess not. 
Q. How many copies of this will have you seen at different 
times? 
A. ,vhat? 
Q. How many copies of this will have you seen at different 
timest 
A. How many copies of the will? 
Q. Yes. 
A. Have I ever seen or have I received 1 
Q. Have you seen! 
A. Of the last will f 
Q. Yes. 
A. I gave you one, a copy of the will. 
Q. ·where did you get that? 
A. ..When I needed a copy of the will, I asked Mr. King 
for a copy and he sent it to me. 
page 165 ~ Q. ,vhat other eopies did you see? 
A. I didn't. I was left without a copy of the 
will a short time ago, and I asked him for a copy of the last 
will, and a copy of the 1935 will, and he sent them both to 
me. I have them right here. 
Q. You saw the copy that you gave to Dr. Coxf 
A. The copy? 
Q. You saw that copy? You sa,v the copy that you gave 
to Dr. Coxi 
A. He's got it. 
Q. You saw it before you gave it to him¥ 
A. Yes. (J. ,,7hen you g·ave it to him, you saw it 1 
.. A ... I gave him a copy when he asked for a copy; yes. 
Q. You saw that copy? 
.... \. That copy ":-as the copy that ,v-as at the hospital. I 
didn't have that copy when I gave him the original will. 
Q. That is the copy that is filed with the Answer, is it not Y 
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A. Yes. 
Q. is that right 7 
A. That's right. 
Q. So you have seen this copy. vVas this the last paper 
she signed or not Y 
A. ThisY 
page 166 ~ Q. Yes. 
A. This one wasn't signed. This wasn't signed. 
It wasn't finished. 
Q. How do you lmow that this is her last copy of that will 
-the one that is filed as an exhibit? 
A. I know that is the last copy of the will because .Mr. 
King sent it to me and said so, and the three that signed it-
those depositions were taken, weren't they? 
Mr. ·Alexander: I can not testify, Miss Ballard. 
By Mr. Rust: 
·Q. You do not know anything about the copy except what 
Colonel King told you, do you? That is all you know, is that 
not right? 
A. About that Gopy? 
Q. Yes. 
A. The original will was made and it was signed by the 
two doctors and a nurse at the hospital, and they have testi-
fied since that she signed it. 
Q. I am asking you. Can you swear ~n your oath that 
this is a copy of the original will? 
A. Yes. 
Q. Did you see this copy made T 
A. This is the copy of her last will. 
Q. The only information you have on that is that Colonel 
King told you it was f 
page 167 }- A. ·well, it was signed by the three of them. 
Q. This is not signed by anybody Y 
A. Not that, because that is a copy. 
Q. How do you know it is a copy? 
A. ,VhaU 
Q. How do you know it is a copy f 
A. I can see it. 
Mr. Rust: I think that is all. 
The Commissioner: I would like to ask you a couple of 
questions. 
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Bv The Commissioner: 
·'Q. Do you five together with :your sister, ·Emma Y 
A. I bave to get over tbere. · 
'Q. Do you live together with yo.ttr sister,. Emma? 
A. Whal? 
Q. Do yon ·and your sister, Emma, 1ive together! 
A. Yes .. 
Q. Did she read this letter that you ·sent to th1e two ban'ks? 
A. No. I ·read it, ·and told her, Emma, "We're paying the 
:funeral bill from the money that ·Percy is going to take out 
,of the bank'', ·and in oTder to get that money we had fo .sign 
it; that it what I said. 
Q. Is there anything wrong with her eyesight? 
A. Emma's? 
page 168} Q. Y-es. 
A. She cou1dn 't have re.ad it very well, but 'Sbe 
~ould sign her name. 
Q. Did you read it aloud to her f 
A. No. 
Q. Do you talk to her freely and frankly? 
A. What? 
Q. Did she ·know that you had the will in yo:ur possession Y 
A. She knows. 
Q. Did she know? 
A. Yes, and she lmows that I gave it to Perce, although 
-she wasn't present in t11e room. She was present when I 
·showed him that will that ·wednesday, when he just looked 
-over the first paragraph; she was 'in the room then. :She 
knows about that. 
Q. But you signed that letter to the bank f 
A. Yes. 
Q. And she s1gned it T 
A. Yes. 
Q. Those are proper signatures? 
A. With the intention that the wrangling with the funeral 
director be stopped. 
Q. Did Mrs. Cox have ·an automobile f 
A. Yes. 
Q. Who has that nowt 
page 169 } A. vVell, Dr. Cox. 
Q. Does she have any money other than those 
two bank accounts? 
A. No. 
Q. How do you account for these legacies totalling over 
three thousand dollars Y 
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.A.. How did I what r 
Q. How do you account for them¥' 
A .. Account for what? 
Q. The legacies totalling over three thousand dollars. Did 
she think she had more money Y 
A .. ,No. ·what came over three thousand doliars 1 
Q. Legacies. One thousand four-fourteen, eighteen-twenty-
two, twenty-four-twenty-nine. 
A. That was to ccnne out of what wot1Id be auctioned ofL 
She has money'in her antiques. 
Q. Do you have any idea as to what she meant by this: 
second paragraph of her wiH f Did she ever discuss that 
with you? 
A. Yes .. 
Q. Did she ever discuss that with you 1 
A. That is the release that Dr .. Cox signed. 
Q. When? 
~ How's that1 
Q. "\Vl1enf 
page 170 ~ A. Oh, sometime ago .. 
Mr. Alexander: I have that. 
The Commissioner : Is there a releas·e °l Are you goir.rg 
to put it in evidence f 
Mr. Alexander: Yes, sir .. 
The Witness: (Contim1ingJ She was w·onied to deatl1 .. 
She once asked about it in the I10spital. ''vVilI you let 
Loretta have all my antiques?'' And be answered to it,, 
"That is a legal question to decide." I have it still in lier 
handwriting. 
She was w·orried to death and died worried. 
Mr~ Alexander: I might state for the record, here, tllat1 
Mr. Commissioner, both Mr. Wren and myself have inter-
viewed Miss Emma Ba.Hard on more than one occasion and 
we did not call her as a witness because we felt that her con-
dition was-and her general attitude-such that she would 
not make a competent witness. 
~Ir. Rust: I object to that going into Hie record. I do not 
think it should be put in the record. If you want to produce 
her, it is all right. I do not think yon should make any 
statements or make any explanations. 
Mr. Alexander: I think we are entitled to. 
By The Commissioner : 
Q. ·what jewelry does your sister own i 
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A. I don't know. Those are out in Langley. It might be 
in the vault. I don't know what is in the vault. 
page 171 ~ I have the key to the vault here-right here, 
sealed. 
Q. ·what is the vault at Langley? 
A. She had a metal vault that she brought down from 
Erie, see. 
Q . .And that key was in your box! 
A. In the safe deposit box. 
Q. ,vhere did you get it 1 
A. My sister gave it to me to keep. 
Q. ,vheni 
A. Oh, over a year before she died, and it was ahYays kept 
in the safe deposit box. I took that out that day. 
Q. Do you agree that I may sign your name to your de-
position when it has been written up by the reporter? 
A. Yes. 
:MAGDALENE LORETTA BALLARD, 
By J. Kf~jITH, Comr. 
The Commissioner: Do you have any further questions 1 
(Discussion off the record.) 
OVhereupon, at one o'clock p. rn. the hearing was con-
thrned to Tuesday, May 3, 1949, at ten o'clock a. m.) 
page 172 ~ State of Virginia, 
County of Fairfax, ss : 
I, James Keith, Commissioner in Chancery for the Circuit 
Court of Fairfax County, Virginia, to whom this cause was 
heretofore referred, do hereby certify that the foregoing de-
positions were duly taken and sworn to before me at the 
time and place indicated in the caption thereof, and that I 
have signed the names of the witnesses thereto with their 
consent. 
Given under my hand and seal this 7th day of July, 1949. 
,JAMES KEITH, 
Commissioner in Chancery. 
I hereby certify that the foregoing is a true transcript of 
the testimony taken by me. 
"\V. ,v. KOZAK, 
Reporter. 
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In the Circuit Court of Fairfax County. 
Magdalene Loretta Ballard, Complainant 
v. 
Percy M. Cox, Defendant 
IN CHANCERY NO. 7223. 
Fairfax, Virginia 
Tuesday, May 3, 1949 
The deposition of Percy M. Cox was taken in the 
above-entitled cause before James Keith, Esquire, Commis-
sioner in Chancery for the Circuit Court of Fairfax County, 
Virginia, in the law offices of "Wilson M. Farr, Farr Build-
ing, Fairfax, Virginia., commencing at 10 :15 o'clock a. m. 
Appearances: John Alexander, Esq., Counsel for the 
Complainant; 
John W. Rust, Esq., Counsel for the Defendant. 
PROCEEDINGS. 
Mr. Alexander: Senator, I don't think the reporter copied 
a statement that I made here correctly, on page 83, about 
Miss Emma Ballard. It says there, '' we did not call her as 
a witness because we felt that her condition," etc. What I 
thought I said was, "·we did not call her as a 
page 175 ~ witness because she was seriously ill and we felt 
her condition-''. 
I would like to amend that statement to show that. 
The Commissioner: I thought that was what you said.' 
Mr. Alexander: My recollection of the statement was that 
I said she was ill and for that reason we did not call her. 
:Mr. Rust: I don't think the word ''ill'' came in. 
The Commissioner: I certainly got the impression the old 
lady1 was pretty much in extremis. 
l\fr. Rust: I thought it was more a mental condition than 
a physical. condition. 
The Commissioner: You had better go ahead and amend 
the st.atemen t. 
Mr. Alexander: I want to state for the purpose of the 
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1·ecord that Mrs. Emma Ballard, at this conference when we 
interviewed her, did appear to be seriously ill, and it was for 
that reason we felt her oondition. and general attitude . was 
such that she would not make a competent witness. 
The Commissioner: Insert there that she w.as ill. 
Mr. Rust: You want to insert that she was ill-''because 
we felt that she was ill and her condition was-"! 
Mr. Alexander : Yes. 
Mr. Rust: I thought her general attitude was she was on 
:somebody else's side, instead of yours. 
J\,!r. Alexander: No. I don't know whether 
page 176} you want that to appear in this record or ju'St 
amend it on the formal transcript.. 
Mr. Rust: As far as I am concerned, you can interli'IW the 
word ''ill'' there. 
Thereupon 
PERCY M. COX 
was called as a witness in his own behalf and, having been 
:first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Rust: 
· ·Q. Please state your name, age, residence and occupation. 
A. Percy M.. Cox; seventy-six next July; I reside near 
Langley, Fairfax County, Virginia; I am retired now, after 
having served as a lawyer in the Department of Justice f o:r; 
more than forty years . 
. ·. Q. vVbere was your wife residing at the time of her death f 
A. At the time of her dea.th, she was confined to Garfield 
Hospital, where she had been confined off and on for a 
period of more than two years. Her residence, however, 
was at my home at Langley. 
Q. ,Vhen did you meet :Mrs. Cox, Doctor 1 
A. Some years before our marriage. 
Q. You needn't go into these things too far. When were 
you married to her? 
page 177 t A. In August, 1930. 
Q. And where! 
A. In a small town in Southern New York, near Buffalo, 
south of Buffalo. 
Q. ,vhat business, if any, was she in at that time f 
A. She had had for many years and had been collecting 
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for many years antiques. She had quite a large antique 
shop in Erie, Pennsylvania .. 
Q~ Was. she buying and selling antiques! 
A. Oh,. yes. 
Q.. When. did she move to Fairfax Countyt 
A .. We were married. in August,. 1930, and she came to live 
with me in December, 1930, inasmuch as she desired to re-
main in Erie l\ntil she could close. out her antique shop as. 
much as possible. before coming to Virginia. 
Q. Did she bring any of the antiques here with her? 
A. Oh, yes, quite a lot. I constructed-had constructed-
an addition to my dwelling hoilse, and I also had constructed 
a small house just to the rear of my living house, at a cost 
to me, as I recall, of approximately $5,000, for the storage: 
of the goods. 
Q. How many rooms were occupied with her antiques and 
furnishings at the time of her death? 
A. v.V ell,. in addition to my dwelling, there were two large 
rooms and two small rooms, and in the house to· 
page 178 ~ the rear of my dwelling, there was one large 
room downstairs and a room of equal size on the 
second story. That small house, I think, measured about 
thirty by sixteen. 
Q. You heard :Miss. Ballard's statement that she had 
bought a lot of these antiques of your wife. Please state as. 
to the correctness of her statement. 
A. That statement is not correct. I have no hesitancy in 
saying that. My wife had bought all .of the goods tha.t she-
brougfrt down in and around Erie1 where she- had her shop. 
She bought and paid for those. I lmo-w that. She has told 
me time and time again that she borrowed money from the 
banks up in Erie to make her purchases, and she made a few 
purchases after she came to live with me, mostly in Fairfax 
County and in Prince "'\¥i1Iiam County and in Loudoun 
County. I went with her frequently on these trips when she 
made these purchases. 
Q. ·with whose money did she buy these goods t 
A. ,vhose money 1 
Q.,. Yes. 
A. With the money that I furnisI1ed her .. I received dur;.. 
ing· the seventeen years of our marriage life approximately 
ninety thousand dollars in monthly pay checks. I endorsed 
those checks over to Mrs .. Cox of approximately five hundred 
dollars a month. 
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The running expenses of our home, which she looked after, 
amounted to perhaps two hundred to two hun-
uage 179 ~ dred and fifty dollars a month, so that she re-
tained and had in her possession the excess over 
our household expenses. 
I endorsed my checks over to her, turned them over to her. 
She deposited in bank and drew checks on them to the extent 
of our household expenses, 8:nd she had the remaining two 
hundred or two hundred and fifty dollars a month which she 
spent just as she pleased. I did not question any way she 
wanted to make her expenditures or purchases. 
Q. "'What, if any, property located at your place belonged 
to Miss Ballard 1 
A. None; absolutely none. All of that property had been 
purchased by Mrs. Cox while she kept her shop in Erie and 
while she was browsing around into the three adjoining 
counties here, making purchases. As a matter of fact, the 
property she brought down from Erie which consisted of 
three or four large van loads had been stored in the storage 
room that I had built and provided for her, and had re-
mained there for a period of approximately seventeen years. 
Q. W"hat property did your w"ife have at the hospital at 
the time of her death f 
A. She took with her a number of lounging robes, beau-
tiful robes, embroidered robes, that she wanted to wear when 
she got up and .walked around the corridors of the hospital. 
I saw on her finger the "\Yedding ring, the platinum wed-
ding ring that I had bought for her. She had 
page 180 ~ numerous knick-knacks that she liked and which· 
I had taken out to her at her request, to the 
hospital. She had, I recall, two large dolls there, beautiful 
dolls, which she had had costumed by some costumer I think 
in Kansas City she had had. I remember that she had her 
dolls costumed~ at various places, some in Kansas City, some 
in Chicago, some at place down near Staunton, Virginia, 
some in California. 
Q. Doctor, did the dolls belong to her or did they belong 
to Miss Ballard¥ 
A. They belonged to my wife, Mrs. Cox. 
Q. "'What became of all the property at the hospital that 
belonged to your wife 1 
A. I don't know. Immediately, on the same night-a few 
minutes after :Mrs. Cox' death, the hospital authorities re-
quested Miss Ballard to remove everything from the room, 
inasmuch as they wanted to have the use of it. 
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Miss Ballard, without my knowledge or consent, removed 
those goods to her own apartment. She told me that she had 
hired two taxicabs, had taken two taxicab loads to her own 
·apartment. I don't know where those goods are; haven't 
seen them since. 
Q. Did she take any papers from the hospital, so far as 
you know? 
A. She did. I recall quite distinctly that there were hun-
dreds of cards and letters of sympathy that were 
page 181 ~ sent to Mrs. Cox at the hospital, and Miss Bal-
lard removed those, but later returned to me two 
large boxfulls of these letters and documents of various 
sorts. I have them at my home now. 
Q. Do you know the metal container in which she stated 
ohe found the old will of 1935 and the copy of the new will¥ 
A. I do not. I have here on the inventory which I believe 
you will offer in evidence, an iron box which I sent down for 
storage in Alexandria, as I recall, on March 14th of this 
year, with a huge number of other boxes, furniture, and 
whatnot. 
I might say that my house, my home, was so cluttered up 
with this furniture and this bric-a-brac, rugs and what-not, 
that I couldn't turn around in my household, and as I recall, 
I spoke to you as to the advisability of sending these effects 
down for storage, subject to the order of the Court here-
after for whatever disposition the Court wished to make of 
them. 
Q. Wbat about the rugs? Did any of those rugs belong 
· to Miss Ballard? 
A. Absolutely not. Those rugs I sa,,7'.-some of them I 
saw in Mrs. Cox' antique shop in Erie, which she had for 
sale, which she had purchased herself and had for sale at 
Erie. 
Q. Miss Ballard testified that Mrs. Cox gave her a lot of 
this stuff in your presence. ,vhat have you to say about 
thati 
A. That statement is incorrect. Mrs. Cox 
page 182 ~ never at any time indicated that she would give 
to Miss Ballard any of the property which was 
stored in my household. She never gave any property, never 
gave me a list of any property that she wished to turn over. 
to Miss Ballard during her lifetime or after death. 
Q. Have you an inventory of the ~rticles that you have 
stored! 
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A. I have. 
Q. ,vm you give that inventory to the Commissioner and 
have it marked Defendant's Exhibit N·o. H 
A. Yes, sir. 
(Said document, so identified, was received in evidence 
:and marked "Defendant's Exhibit No .. 1..") 
J3y Mr. Rust: 
Q. To what storage company did you ·send this? 
A. Safety Storage and Transfer Company of Alexandria, 
Virginia. . 
Q. Did you send to this storage company all of the prop-
-erty at your place belonging to Mrs. Cox? 
A. I did, all the property that belonged to Mrs. Cox. 
Q. Have you received a bill for the transportation of that 
furniture there and for storage of it up to this date T 
A. I have. This is a bill dated l\farch 14, 1949. 
Q. vVhere is the last bill you have? 
A. I was looking for the last bill. I. don't 
page 183} know whether I brought it with me or not. 
This bill I have for March 14th, here, $291.87. 
Ho,1.rever, the storage company has sent me a later bill which 
Includes the rental for a subsequent month, a month sub-
·sequeut to the date of this bill. I don't think I have it. 
Q. That was $75 added to this bill? 
A. I think I turned it over to you yesterday. I have that 
1ater bill. I know I turned it over to you, and I don't recall 
·whether or not you returned it to me. It was $75 a month 
rental, and it would add $75 to the amount of $29L87. 
::M:r. Rust: vY e offer this as Defendant's Exhibit No. 2. 
(Said bill, so identified, was received in evidence and 
marked "Defendant's Exhibit No. 2. ") 
By Mr. Rust: 
· Q. vVhen did Mrs. Cox become ill, Doctor? 
A. I first took her to Dr. Alexander, a nose specialist, in 
Washington. That was in May or June, 1946. After he 
treated her for a short while, he discovered that she had 
cancer. He then sent her out to Garfield Hospital for treat-
ment by the cancer specialist there, Dr. Clark. 
She remained 3:t Garfield, in 1946, until about Christmas 
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oi 1946", when she- returned here and remairred home for 
three or four months, when her condition became so bad that 
she returned to the hospital, I think, along about June or 
July, 1947. She remained in the hospital con-
pag,e 18'4 } tinuously until she died March 2, 1948. 
Q. ,vho paid her hospital bills during that 
time and all expenses? 
A. I paid out hospital, doctors' bills, X-ray specialists 
and other specfalists, something betw·een seven and eight 
thousand dollars, during her illness. 
Q. Did Miss Ballard pay any of this·t 
A. None wI1atever. 
Q. How often did you visit your wife during her stay at 
the hospitaU 
A. Every day of her illness, winters, summers, Sundays,. 
holidays, and every other day and remained with her two or 
three hours each day. 
Q.. Did she ever at any time tell you she was going to 
make a will! 
A.. Absolutely not. At no time during her illness did sl1e· 
ever tell me she had made a will or intended making a wilL 
Q. Do you know of any reason why she should have made 
a will f 
A.. Absolutely notr 
Q. ·what was your relationship ,vith your "\\rffe during this. 
period of time-friendly or otherwise-! 
A. Most pleasant, friendly. I know she was worked on: 
by Mrs. Randall and her sister, and by the ministers of the 
churcl1 who were brought in to administer the-
page 185 ~ last rites. I discovered that on several occasions 
when I entered the room unannouu1ced and un-
expectedly, I found she was under g-reut stress. 
I know her condition, her physical condition, she was 
under great pain at all times-. S11e was constantly under 
opiates. As soon as she would recover from one hypodermic-
of opiates, the pain would begin and in a few mimites the-
nurse would come in and give her more opiates. 
I know while she was at my home I had a large bottle o,f 
OJI!)'iates that I had to buy and give her constantly, to keep 
down the terrific pain under which she w·as suffering, the-
anguish. Her anguish of death-her feeling of death, was· 
terrific. It seemed to me that it was more· severe than the-
physical pain that she suffered. 
Q. Do· you know of any reason, Doctor,. why she should 
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have only left you the thousand dollars in her will, a.nd the 
automobile? 
A. Unless undue pressure was brought to bear on her 
while she was physically and mentally in this condition at 
· the hospital, while that pressure was exerted and the fear 
of death was so great that she rather forgot me in order to 
appease others, the church to which she belonged. 
Q. " 1ho paid for the automobile t 
A. I did. She wanted to have it registered in her name. 
I had no objection whatever to her putting it in her name, 
and it was so registered at the time, but I paid for it. 
Q. She sets up in her will something about 
page 186 ~ devising any interest she may have in your prop;. 
. erty, real estate at McLean, to other people. 
·what about that, Doctor"? 
A. ,ven, I don't know anything a.bout it, except after the 
complaint was filed in Court, I did read over what the claim 
alleged to be a copy of a will. I saw this for the first time, 
the statement that she undertook to devise-made certain 
bequests to the Catholic Church at Buffalo and at North 
Collins, where she was buried, and to the Bishop of Rich-
mond, where she undertook to bequeath and devise even the 
property on which I now live, and which was purchased 
eight years before I married Mrs. Cox. 
As a matter of fact, I was living and married to a former 
wife, and her name-my former wife prior to Mrs. Cox-
her name was mentioned in the· deed, a deed which I received 
from Mr. Douglas :Mackall. 
Q. Did you last wife have any interest whatever in this 
property-the real estate at :McLean? 
A. Only her do-wer interest, that I could see. 
Mr. Alexander: I might state for the record we admit 
there is no interest in the real estate at McLean, other than, 
of course, t'-1e contingent right of dower. 
~Ir. Rust: Of course, my only purpose in asking these 
questions-my purpose is that it goes to the competency of 
:Mrs. Cox in making the will, devising property 
page 187 ~ that she did not own-attempting to devise prop:-
erty she did not own. 
Q. Doctor, on the 19th day of November, 1947, when Mrs. 
Cox made the alleged will, what ,vas her condition 1 
A. Her condition, of course, was bad at all times, but was 
worse then than at first. Her eye had been removed. Her 
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left eye had been removed, and all of the bones of the left 
side of her face had been taken out. The palate of her 
mouth had been removed, so she could hardly speak, and 
which required her mostly to make written memorandums, 
the things that she wanted to communicate to me while I was 
at the hospital, and she was frequently undergoing X-ray 
treatments during th~ time she was undergoing surgical 
treatments. 
Q. Doctor, did you ever see the alleged will that was made 
by 1\Irs. Cox on N ovemher 19, 1947? 
A.. Only after the Complaint was filed did I see what was 
alleged to be an original will. Miss Ballard never at any 
time delivered to me any original will. I never saw it. 
·what she did deliver to me, how·ever, a week or ten days 
after Mrs. Cox died, was a carbon copy of an instrument 
which was undated, unsigned, unattested by any witnesses, 
and which contained certain marginal notations on it which 
indicated to my mind that it was not a final will and never 
intended to be the final will. 
I believe that paper has been appended to the Answer in 
this case as au exhibit. 
page 188 ~ Q. I believe you stated that your wife never 
informed you at any time that she intended to 
make a will? 
A. Absolutely not. As a matter of fact, I recall distinctly 
that she requested me a few· days before Thanksgiving, 
which was near the approximate date of this will-she asked 
me to take her down to a restaurant so we could get Thanks-
giving dinner together, _and at that time and at no time did 
she ever indicate that she had made a will or intended to 
make a will, and our communications were quite free be-
tween us. ,v e talked together or mostly when she could 
speak, or she would write, but never at any time did she 
ever state or indicate that she had made a "'ill or intended 
to make one, and I believe that she would have so stated to 
me had she so intended. 
Q. You heard Miss Ballard state that on the day after the 
death of Mrs. Cox, that she delivered to you or she showed 
you the alleged will f 
A. That is incorrect. That is incorrect. The only thing 
she ever showed to me or delivered to me was this carbon 
copy that I have referred to, and that, as I say, was handed 
to me a week or ten davs after l\Irs. Cox' death. 
Q. How did that happen to be handed to you, Doctor f 
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A. I don't ;recaU the circnmstances exactly, but I do re-
member her taking that paper and passing it over to me, 
and I looked at it and saw these-it was undated, unsigned, 
unattested and contained these marginal nota-
page 189 } tions, aµd I concluded that it was not a final will 
or intended to be a final will. 
Q. What did she say when she delivered this copy to you Y 
A. As I say, I do not recall that she said anything. She 
just took the paper and put it in my hands. 
Q. ·where was that? 
A. That was at her apartment. 
Q. Did she deliver any other papers to you at that time? 
A. As I recall, she did turn over to me one or two large 
lJoxes containing these letters of sympathy, notes of sym-
pathy, that had been written to her by her friends while she 
remained in the hospital. 
Q. Did you attend the funeral, Doctor¥ 
A. Oh, yes. 
Q. When you returned from the funeral, did you talk to 
l\:Iiss Ballard in any way about a will f 
A. Not about the will. I saw Miss Ballard quite frequently 
and sl1e came to my home and there were a great number of 
l\In. Cox' dresses and under-clothing that were hanging in 
the closet. I asked l\Iiss Ballard to take them away because 
I did not want them, and I didn't like them as a reminder 
to me. 
Q. Did you ever tell her to 'forget about the will, as she 
stated in her testimonyf · 
A. Oh, no. That is not correct. 
Q. Diel you ever talk t0 her about getting the ,,.,.ill out of 
the safety deposit boxf 
page 190 ~ A. I never at any time knew Mrs. Cox had a 
safety deposit box at the Riggs Bank. She never 
told me she had a safety deposit box there, and I did not 
know what she bad in it, if she had one. 
Q. You heard her statement in the presence of two police-
men that you requested her to get the will out of the boxY 
.A .. Oh, no. That is not correct. I recall the two police-
men coming there a few days-maybe within two or three or 
four days after l\frs. Cox died. I asked Loretta if she had 
removed Mrs. Cox' rings and jewelry from the hospital when 
she took everything to her own apartment. 
I recall that I gave Mrs. Cox an engagement ring, a dia-
mond ring for which I paid $500, and also a platinum wed-
ding ring which I bought for her that cost, as I recall, $100. 
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I wanted to recover the wedding ring especiaIIy, to put on 
the firrgeT of Mrs. Cox so she could be buried with it. 
Loretta told me that she had not seen any of the jewelry .. 
I ha:d previously made a thorough search of my own home,, 
every bureau drawer, every box, or ever~ place· where Mrs~ 
Cox usually kept her valuables. I could not find the jewelry 
there. 
Well, Miss Ballard i timated or, ra.ther, stated that when 
she removed . the goods from the Iiospital on the night of 
Mrs. Cox' death, she had-her first chauffeur 
page 191 } was a Negro boy, and that Wss Ballard put the 
goods-brought them down piece-meal from the 
room in the hospital, placed the goods in the taxi, then she: 
would go back and get another load, and left the chauffeur 
there with them, and she intimated or suggested that perhaps 
this Negro chauffeur may have stolen or taken the jewelry 
and other goods, and I said, "'Vell, let's call in the Detective 
Department of Washington and see if we can trace who that 
chau:ff eur was, and whether or not he got that jewelry and 
the other things.'' 
I called up the . Detective Department and they sent two1 
officers-policemen-and the policemen questioned Miss Bal-
lard in an effort to find the number of the taxicab or the 
description of the driver, so that they could look him up and 
see what he had done. Nothing ever became of that. 
That is the story of the tw,o policemen being there. They 
were called in to search for the jewelry and other goods 
that she said were taken on the trip from the hospital to 
her home, and ·She said it might be that even some of the 
helpers around the hospital, whil~ she was at the taxicab. 
outside, may have gone into the room and taken it. 
I wanted to find out what the fact was, and I therefore 
called in the policemen to see what they could do. 
Q. Was your wife able to walk around the room up prac-
tically to the time of her death 1 
A. Yes. She and I sometimes-I ,,1ould walk 
page 192 ~ her up and down the hall and take her out. on 
the sun parlor and we would sit in the sun. 
Q~ Did she have contact with the box and her effects there 
in the bureau f · 
A. Did she or IY 
Q. She. 
A. Miss Ballard 7 Oh, yes. 
Q. Not Mis~ Ballard ; your wife. 
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A. Oh, yes, yes, surely. As a matter of fact, she placed 
many of these letters and documents either on top of the 
bureau or in the bureau drawers. 
Q. Did you know that this will of 1935 was in the box in 
there at the hospital·f 
A. Absolutely not; never heard of that will until this suit 
was filed. 
Q. Did you know a copy of the will Miss Ballard said she 
ga vc you was in that box 1 
A. I did not. I did not. 
Q. But she did have access to this box 1 Your wife did 
have access to this box 1 
A. Are you speaking of the box at the Riggs Bank Y 
Q. No; at the hospital. 
A. Oh, yes, yes, surely. She had access to everything in 
the room. 
Q. ,vhen did you first find out that there was 
page 193 ~ any suggestion of a will, Dr. Cox, being in 
existence '1 
A. "\Yell, the first definite suggestion I ever had was after 
reading the Complaint filed in Court here. 
Q. But didn't you haYe some suggestion about the will 
prior to that time? 
A. ·No, not a valid will. I had, as I say, I had this carbon 
copy of a paper that was delivered to me. 
Q. Didn't you receive a letter from Mr. Douglas? 
A. Oh, yes. That was in, as I recall, the latter part of 
May, 1948. I received a letter from l\fr. Doug-las in which 
he said that a will had been executed and that he was one 
of the executors, and I turned that letter over to you and 
saw you immediately, and you said you would look after it. 
Q. But up to that time, you had no idea of the existence 
of a will except the deliverance to you of an unsigned copy 1 
A. Precisely; that is rig·ht. 
Q. Incidentally, just what took place in reference to get-
ting this money out of the bank for the funeral expenses of 
Mrs. Cox 1 
A. I received a bill from the undertaker-Oh, I should 
sav a ""eek or ten davs after the funeral. I learned that 
there were certain sn{au deposits remaining to the credit 
of Mrs. Cox both in the Second National Bank and in the 
Riggs Bank. I wanted to get that money in order to pay the 
funeral expenses or partly pay it. 
page 194 ~ I went to .Mr. Colladay, an old friend of mine, 
who was General Counsel of the Second National 
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Bank, and asked him if I could have those balances credited 
to my account in order that I could pay the funeral expense, 
and without the necessity of taking out letters of administra-
tion. 
He told me that that could be arranged. 
Mr. Rust: Do vou mind what he told him? 
Mr. Alexander: I think the Commissioner and the Court 
both know what is relevant and what is not. I mean, for 
the purpose of form's sake, r will object to any hearsay. 
A. (Continued) Mr. Colladay told me that he would ar-
range that if I would obtain from not only myself but 
Miss Loretta and Miss Emma Ballard a statement to the 
effect that no will could be found and it was believed no 
will had ever been made. 
Mr. Colladay himself called up the General Counsel of 
the Riggs Bank and asked him if he would agree to that, 
which he did. Thereupon, Mr. Colladay prepared these let-
ters himself, these two letters, one for the Second National 
and the other for the Rig·gs Bank. He sent those letters to 
me and asked me to have them signed. 
I took the letters to Miss Ballard's apartment, turned 
them ov-er to her. She read them very carefully, slowly and 
carefully, to herself. She came to that statement in the 
letters that no will could be found, and it was 
page 195 } believed no will had ever been made. She turned 
to her sister, Emma, who was sitting in a chair 
in the same room, and read those statements aloud to Emma, 
and said, '' Emma, aren't those statements correct l'' to 
which Emma said, "Yes. Those statements are correct." 
Thereupon, each of us signed the two letters in the pres-
ence of each other, and they were delivered back to me and 
I sent them on to Mr. Colladay, and on the faith of those 
letters the credits in the name of Mrs. Cox were turned over 
to me, credited to my account. 
Q. Are the two letters dated April 5, 1948, one addressed 
to the Rigg·s National Bank and the other to the Second 
National Bank of ·washington, attached to your Answer in 
this case! 
A. That is correct. They are the letters tha.t I turned over 
to l\liss Ballard. They are photostatic copies of the originals 
and which I asked Mr. Colladay to send me to turn over to 
you. 
Q. Miss Ballard also came to your place some time in 
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May, 1948, in reference to removing from your place oortain 
articles of fumiture. Please state just what toolt place at 
'that time. 
A. Inasmuch as no will had been found or could be found, 
:as I recall, the latter part of March some two or three weeks 
:after Mrs. Cox' death, I went to Mr. Will Robey, tbe late 
Mr. Robey, and stated the facts to him. 
page 196 } Q. Mr. George Robey, you mean? 
A. George Robey. Change that. I knew .Will 
Robey, who was a classmate of mine in medicine. Maire it 
George. 
I said, "George, what can I do now? How am I going to 
dispose or get rid of all this excess furniture that is clut-
tering up my household f '' 
George said, "vVhy, sell it, give it away, dispose of it in 
.any way you like: It is yours. " . 
Shortly after that, George became confined to the hospital 
·at Charlottesville, and I came to you in his absence, because 
I had received this letter from Mr. Douglas which needed 
or seemed to me to need immediate care. 
l\,fiss Ballard came out there and said, ''Well, I would 
like some of these things.'' 
I said, '' All right. I have got certainly more than I can 
possibly use. Anything you like there, I would be glad to 
turn over to you,'' which I have-I had the right to do-
I thought I had the right to do. 
She brought a large van out there on or about :May 20th 
or 21st and selected a whole van load of goods. I have listed 
those goods or they are listed in the Answer filed in this 
-case. 
She took those goods, with my permission, of course-I 
-don't claim that it wasn't with my permission-she took 
those goods and hauled them into Washington and stored 
them in the Union Storage Company's ware-
page 197 }- house in ,vashington. 
Is that sufficient Y 
Q. Did she at that time say anything to you in reference 
to there being a will in existence 1 
A. None whatever. As a matter of fact, she had already 
sent, six weeks before that, the letter addressed to the two 
banks· in which she stated that no will could be found nor 
had ever been made. 
Q. Did you talk to her prior to having that letter pre:..' 
pared f 
A. ,Yhich letter? 
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Q. The· Ietf er to tire bank .. 
A. Oh, no. Oh, I did state this: That I had receive'd a bilE 
from the undertakers, one in ,V ashing-ton and another in 
Buffalo, and 'that I wanted to discbarg·e that indebtedness·, 
as. soon as I could, as I understood th~t certain credits re-
maining in bank and that I could get hoid of those credits: 
for the payment of the funeral bill only 011 condition that 
we stated in writing that no will had been found or could be· 
found, and those letters, as I say, were prepared by Mr. 
Colladay. · · · 
Q. Did.- she at that tiine- tell you there was a wi.lU 
A. No, no. ' 
Q. What took place when she attempted to remove some-
of the things there a.t the house that you did not want her-
to remove on May 20th-about May 20th? 
A. ·well, I had in one of the rooms in the, 
page 198 } addition which I had made to my home a large· 
amount of my personal effects, not only letters 
and documents which I I1ad stored there in that room, my-
self, but a large-considerable amount of furniture which I 
had purchased long I1efore our marriage and which had 
been stored there in that room. 
She asked that she he permitted to go into that room 
where I had my personal effects before I had had an op-
portunity to look over the effects myself. I said, '' vV ell, 1101,. 
Loretta. I would prefer to go into that room and look at my 
personal effects before you go in there." 
She became ratller infuriated over the fact I would not 
permit her to go into the room where my private effects. 
were stored. , She became very much vexed and canied on 
quite a good deal. 
I said, ''No. I pref er to look over my personal pToperty 
myself, in my own way, without havfog it examined a.nd 
inspected by you or anyone else,'' so that is the story of 
that. I would not permit her to go in where my personal 
goods were stored. 
Q. Immediately following tllat, sI1e Ieftf 
A. Precisely; that is correct. 
Q .. Had she been out to your house frequently between the· 
fone of' the death of your wi.f e and tlm t occasion t 
A. Gh, yes, on numerous occasions. ,v e were very 
friendly, up to that time, up to the time I 
page 199 ~ refused to let her go into that part of the house 
where my personal goods were stored. 
::Magdalene Loretta Ballard v. Percy M. Cox, et als. 133 · 
Percy M. Cox. 
Q. Has she ever been back to your house since that time f. 
A. She has not. 
Q. Subsequent to that time, she instituted this suit, is that 
correct1 
A. Yes. That is correct. 
Q. Miss Ballard testified that you asked the man that 
went to the safety box with her what was in the box. Please 
make your statement as to the correctness of tha.t assertion. 
A. That statement ·was made out of whole cloth. It was 
entirely incorrect. I did not know Mrs. Cox had a box at the 
Riggs Bank. I did not know and if I had, I did not know 
what was in it. I never saw any man. I never asked any 
man what was in the l)ox. 
Q. ,\7hat statement did :Miss Ballard make to you in refer-
ence to that box and the contents of it, Doctor¥ 
A. Some time-I don't recall how long after Mrs. Cox' 
death-she stated that she hacl-M:rs. Cox had a box there 
in the bank. She told me that she went down the first thing, 
the next morning, after Mrs. Cox' death and removed the 
contents of that box and she stated, further, that the bank 
had not received notice of :Mrs. Cox' death, and therefore 
permitted her to go into that box. 
She further told me that some three or four 
page 200 ~ days later she went dovm to go into that box 
and the bank refused to let her go into it because 
they had learned of Mrs. Cox' death. The bank refused to 
let her go into that box unless and until some tax officer in 
the District of Columbia visited the box with her to see 
what the contents therein were. 
She thought it was quite masterful in her going to the box 
and before the bank had noticed and before they would give 
notice to the tax people, and said, '' I have already removed 
everything from the box before the tax people went down 
there, and they found nothing in there that was taxable.'' 
Q. Did she tell you at that time she had removed the will 
from the box at alU 
A. None. 
Q. Did she ever tell you at any time she had removed 
the will from the box 1 
A. I don't recall. I don't reeall at any time before the 
suit was brought here that I learned that there was a will 
or that Mrs. Cox ever had a safety deposit box. 
Q. Did Mrs. Cox sell or otherwise dispose of any of her 
antiques after she came to lhTe with you 1 
A. Yes. She not only gave away to her friends numerous 
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articles, such as wedding gifts and Christmas gifts and 
whatnot, from her home, but on three-certainly on two 
occasions, I drove her to New York to the antique show 
where she had rented a booth and we took two or 
page 201 ~ three loads of antiques to New York which she 
sold there from her booth in New York, and I 
was present during that period with her during her whole 
stay of nearly a week in New York, where she sold goods in 
the stay there at the booth in the antique show. 
Q. ,vm you state what, if any, statements Mrs. Cox made 
to you in reference to Miss Randall coming to see her Y 
A. She frequently told me, "Don't let Dorothy come down 
here.'' 
Dorothy Randall would make a trip, come down and stay 
one or two weeks, go back home to her home at Rockport, 
New York, and come back unannounced and pester Mrs. Cox 
during her illness. 
I don't know what conversation w·as going on, but she 
greatly irritated l\frs. Cox and she not only told me but her 
sister, Loretta, ''Don't let Dorothy come down here.'' 
As a matter of fact, I think I have a letter here in this 
case in which she stated, "Don't let Dorothy come down 
here. I don't want to be bothered with her,'' but Dorothy 
nevertheless made frequent trips in which she was working 
all the time, and as I say, I don't know what the ''working'' 
meant, but I had my ow·n idea, because they were in conver-
sation when I would enter the room and the conversation 
would stop immediately. 
l\Ir. Rust: That is all. 
CROSS EXAl\UNATION 
page 202 ~ By Mr. Alexander: . 
Q. Did you ever have any appraisal made of 
the estate of Mrs. Cox? 
A. No, not an appraisal of the estate. 
Q. Did you have an appraisal made of ·any of the items 
of the estate t 
A. No, not an appraisal. Before this suit was brought 
and at the time I had been advised by Mr. George Robey 
that the articles were mine and could be disposed of, a lady 
friend-a mutual friend of Mrs. Cox and myself who had 
been in the antique business in New York for a number of 
years, offered to come down and look at some of the glass, 
1\Iagdalene Lo1·et'ta "Ballard v. Percy l\l. Cox, ct als. 135 
Percy .J.ll. G o.x. 
and I -asked her if :she wonld mark the glass her evaluation 
of 'it. 
She ~t over :a very small portien ·'Of it ;and then rietur.ned 
to her home in New Yor.k;, but she .never made an .appraisal 
c0f anything but did place on some of the glassware-· a small 
:portion of it-what her idea of the selling price ought to 
·:be, if sold. 
Q. Do you 'recall what her ·evaluation was? 
A. Oh, 110. ·There wus ·no total .evaluation at all of the 
·whole thing.. She just marked .a few . of .the pieces., but never 
totaled tb-em. 
Q. vVas that Mrs. Nye.? 
A. Yes. 
Q. Was she recompensed in any way for her 
page 203 } -services 1 
A. Oh, yes. She told me-· I think as I recall, 
I wrote to her of Mrs. Cox' death. She wrote back and said 
-she wouid he very glad to come down .and look over some of 
the articles, especially the glass, if I would pay her -railroad 
fare from New York to "Washington and back. I paid that. 
Q. How long was she at your homef 
A. I w0uld say maybe ten days. 
Q. And she only got over a small portion 1 
A. Ob, yes, yes. She wasn't engaged. She only put in 
:an hour or two a day in looking it over. 
Q. I believe you stated on direct -examination on March 
16th of this year you had all of the property ·of Mrs. Cox 
now in your possession put in storage. Is that correct Y 
A. Marchi 
Q. About March 16th? 
A. The actual date was ~March 14th, as shown. by the 
inventory of th~ Safety Transfer and Storage Company .. 
Q. I believe you also stated that a small vault or safe -or 
·cabinet was included in that 1 
A. That is shown by the inventory, as I recall. I see on 
page 2 of the inventory in the middle column, '' metal 
cabinet,'' which I assume to be the cabinet or vault that is 
ref erred to. 
Q. Did you make any search .of the contents of tbat 
cabinet? 
page 204 } A. Yes ; yes ; I did~ 
Q. ,vhat was the nature of the contents 'Of 
that cabinet? 
A. The contents consisted, as I recall, of some old papers 
that Mrs. Cox had had for years and years while she was 
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in the antique\ business in Erie, Perrnsylva:nia, but there waS' 
no jewelry or anything of value in it. 
Q. I believe you also stated on direct examination that 
you did not know of any safety deposit box held by Mrs .. 
Cox.t 
A.. 'That is correct. 
Q. You said in your Answer that she had one f 
A. I lea:med of that by what Miss Loretta told me later on .. 
Q. Where did you learn that she had deposited the: 
diamond ring and the platinum ring in the box¥ 
A. I assume from the fact the diamond ring and the 
platinum ring could not be found at home and inasmuch as 
I knew of my own knowledge that Mrs. Cox had on her 
finger while she was at the hospital the wedding ring,. 
platinum wedding ring, I naturally assumed Mrs. Cox would 
and did deposit those things in the storage box which I later 
learned she had. 
Q.. So tha.t statement contained in your Answer is just an 
assumption? 
A. Precisely, because there was no other place to put the· 
jew·elry. 
Q. And the fact she had a safety deposit box,. 
page 205 ~ as stated in your Answer, is just hearsay on 
your parti 
A. It is heal'say from Miss Ballard herself, to that extent 
I never saw the box, never heard of the box until long 
after Mrs. Cox' death. 
· Q .. You never did seek to have any letters of administra-
tion issued on this estate Y 
A. Did I seek-
Q. I say, you never sought to. 
A. I saw Mr. George Robey the latter part of :March,. 
~hortly after Mrs. Cox died, and asked George if it w·ould 
be necessary or, rather, I asked him if he would go over 
to the Court and have letters of administration taken out. 
He said, '' It won't be necessary for me to go over there. 
You can go over and apply for the letters of administration 
yourself, but," he added, "I don't see that letters of ad-
ministration are necessary'' and, therefore, I didn't take 
out letters of administration, but I do-I remembe:r:-recall 
speaking to him about that. 
Q. You never went to the Clerk's office to get them i 
A. Oh, no. 
Q. Yon also stated on your direct examination that you 
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did not know of any will that Mrs. Cox had made and that 
the firs·c you knew of this 1935 will was when this suit was 
filed. Is that correct¥ 
A. Precisely. That is exactly correct. I never heard of 
such a will. 
page 206 ~ Q. So that if Mrs. Cox was making a will in 
November, she wouldn't necessarily have com-
municated that fact to you 1 
A. I am unable to answ·er what her mental condition was 
on that matter. 
Q. But she did not communicate the 1935 will to you 1 
A. She did not. 
Q. Vlhen you had these letters prepared for the bank, in 
order to have these funds transferred to your account, did 
you seek to have any of Mrs. Cox' other heirs sign that 
letter? 
A. No, I didn't, because as I recall-well, as I recall, 
there was no other heirs, direct heirs-that is, immediate 
heirs-except her two sisters. 
Q. She had nieces and nephews, did she not-children of 
deceased brothers and sisters? 
A. Oh, yes. I knew that. 
Q. Did you contact them in any way about this? 
A. No. I assumed Loretta would contact them, and 
secure from them such releases as might be necessa1:y. 
Q. As a matter of fact, Dr. Cox, didn't you in 1930 release 
any claim to any personal property of Mrs. Cox? 
A. I think there is such a paper; I ha.ve received such a 
paper. 
Q. I ask you to look at that. 
Mr. Rust: I object to the introduction of this paper as 
being- immaterial and irrelevant and not a valid 
page 207 ~ and legal release of claim. 
l\Ir. Alexander: I haven't introduced the paper 
yet. I am just asking if he knows what it is. 
)fr. Rust: Change my objection and show I object to any 
questions with reference to the alleged paper. 
Q. -wm you look at that paper, please, Dr. Cox f 
A. I recall quite distinctly the circumstances of the exe-
cution of this paper. As a matter of fact, I wrote it myself 
and signed it, and that is my signature to this paper. If 
yon want to know the circumstances of why I did it, I will 
be glad to explain to you and the Commissioner. 
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Mr. Alexander: I offer this as Complainant's Exhibit F. 
(Said document, so identified, was received in evidence 
and marked "Complainant's Exhibit No. F.") 
Mr. Rust: I would like him to explain the conditions sur-
rounding it. 
Mr. Rust renews his objection to the introduction _of this 
paper for the foregoing reasons. 
By Mr. Alexander: 
Q. You say you wrote this pa per yourself? 
A. I did. 
Q. And you signed itY 
A. I did. 
Q. "\Vhat valuation do you place on the estate 
page 208 ~ of Mrs. Cox, Doctor? 
The Witness : Shall I answer your question? 
l\fr. Rust: No. 
A. ·what value Y 
Q. Yes, sir. 
A. I haven't the slightest idea what value to place on ·it, 
not the slig·htest. I am not an antique dealer or dealing in 
antiques. I know nothing of their value. 
Q. Is it not true that Mrs. Cox had a rather extensive col-
lection of antique dolls? 
A: Oh, my, yes. I think I sent to storage, as I recall, about 
150 dolls, which are in storage now in Alexandria, being held 
for the disposition of them and the other ·property by the 
order of the Court. 
Q. Is that doll collection intact as of the time of Mrs. Cox' 
death1 
A. Why, yes. I would say it was intact. That is, it was 
in the home there, except such dolls as she had by gift made 
to the Dollology Club of which she was the treasurer. She 
had told me on several occasions that she intended to donate 
her doll collection to tl1e Dollology Club, but she never 
actually did it, so far as I know. 
,vhether she took out separate dolls-separate pieces-
and donated them, I don't know. 
Q. Have any of these dolls been disposed of 
page 209 ~ by you since Mrs. Cox' death Y 
A. Yes. I think some ·were disposed of at the 
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time or shortly af.ter Mr. Ge-orge Robey told me that the 
property was mine and that I could dispose of it as I wished, 
-and as I recall-Oh, I don't know how many, but a very few 
dolls were-I don't lmow to whom sold, but they were. sold 
.and brought in a small amount of money, but the great bulk 
of the dolls-the 150 of them-have been sent, as I ·say, to 
·storage and are now in storage at Alexandria. 
Q. Do you recall what the revenue derived from the sale 
,of the dolls was? 
A. I haven't the slightest idea. I had not only myself 
there but my daughter and my two sons, and at one time 
l\f.rs. Nye was looking after matters, and whether they sold. 
any aside from those that I personally sold, I don't know. 
Q. Your daughter and sons are from a previous marriage, 
11ot with Mrs Cox? She had no children? 
A. That is correct. She had no children. 
Q. Doctor, the day after Mrs. Cox' death, did you go to 
Miss Ballard's apartment? 
A. As I recall, I did. 
Q. Isn't it true that Miss Ballard showed you this original 
will on that dayf 
A. No. That is not true. 
Q. Didn't you ask her what Mrs. Cox' desires 
page .210 } in connection with her funeral were? 
A. I knew, because Mrs. Cox indicated to me 
before her death that she wished to be buried in the family 
plot at North Collins, New .York, where her father and 
mother w·ere buried. That was known to me, without regard 
to any written statement or not. 
Q. You deny you saw this will on that da.yY 
A. Absolutely. I might add that the only thing that was 
handed to me was this carbon copy, unsigned, undated, un-
attested, carbon copy which she handed to me a week or ten 
days after Mrs. Cox' death. 
Q. .As a matter of fact, on the 6th day of March, 1948, 
upon returning from Mrs. Cox' funeral, didn't you again go 
to Miss Ballard's apartment? 
A. On March 6th f 
Q. The Saturday after the funeral, the day you returned 
from the funeral? 
A. It may be. I don't know. I don ,t recall, but I know I 
did go to her apartment on several occasions after Mrs. 
Cox' death and on some of those occasions I would haul in 
in my car the clothing of Mrs. Cox and under-clothing and 
other personal effects that I wanted to get rid of because I 
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did not want tliem a:rourrd where they were a. constant re- . 
minder to me of her death. 
Q. On the da.y you returned from Mrs. Cox" 
page 211 ~ f ttnera:l, as a matter of fact, didn't Miss Ballard 
give you the will on that day 1 
A. No, absqlutely not. 
Q. In her·· apartment Y 
A. No, no duly authenticated will. "\Yhat she gave me was 
this carbon copy, and I think she has confused the carbon 
copy with some-thinking it was a duly authenticated will .. 
Q: Going back to the estate which Mrs. Cox had at the 
time of her death, you say you have no idea as to the valua-
tion of that estate? 
A. Absolutely not. 
Q. ]from what did you arrive at these valuations set forth 
in that Answerf 
A. Purely from my own opinion, knowing in some way the· 
values placed on similar articles at other antique dealers .. 
If is purely my opinion. 
Q. Don't you have any opinion on tlie value of the other 
items of her estate f 
A. They were the only ones that I had anyt.l1ing to do with 
or with those articles that were removed by Miss Ballard I 
was not concerned, and the other goods stored there, but 
they are at Alexandria and the valuation can be placed on 
them by the warehouse. 
Q. Were you closely connected with Mrs .. Cox in her busi-
ness-· antique business·{ 
page 212 f A. No, not at all. 
Q. You were not closely connected with her in 
that business¥ 
A. vVhy, no. I don't know anything allout antiques. 
Q. How do you know wliether or not a.ny of' these items 
were purchased by :Miss Ballard f 
A. I could say that Miss Ballard "'.'as living in ·washing-
ton, several years-some five or six or seven years before 
Mrs. Cox came to "\\T asl1ington. She did not and could not 
have gone around with Mrs. Cox when she made her pur-
chases in Erie, and she did not and could not have gone-
around throug-h Prince "\Villiam County, Loudoun County,. 
Fairfax County, when she was collecting antiques in those 
counties. 
Q. Vll1y could she have· not gone with Iter? 
A. Because I was in constant contact with Mrs. Cox and 
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she told me where she went and because I personally went 
with her when she made some of her purchases. 
Q. You did not go with her at all times, did you? 
A. No, not at all times, no. I do not pretend to say that, 
· hut Mrs. Cox frequently told me in the evening when she 
had returned she had been in South ,vashington and out to 
Mrs. Bywaters' out at :Manassas, and they had gone around 
together and I went around with her and Mrs. Bywaters, 
myself, when they made purchases. 
Q. Do you have any record of to whom these 
page 213 ~ dolls you testified were sold subsequent to Mrs. 
Cox' death f Do you have any record of to whom 
they were sold¥ 
A. No. 
Q. Do you have any record of the amount received for 
themf 
A. None whatever. I know it w·as a very small amount. 
Q. ·when were they sold J 
A. Shortly after Mr. George Robey told me that the goods 
could be disposed of and he told me that, as I recall, the 
latter part of March, 1948, and in April, after this paper had 
been signed by the two Miss Ballards and myself stating 
that no will could be found and it was believed none had 
been made. 
Q. ·when did you go through this cabinet that we were 
talking about a few minutes ago? 
A. Oh, I don't recall the date. I can't. 
Q. Approximately¥ 
A. I couldn't even approximate the date. Everything was 
in such confusion there, and I had such a difficult time in 
getting my house in order. A thousand things were on my 
mind at the time, trying to arrange everything · that I 
couldn't even approximate the elate. 
· Q. You couldn't say ,vhether it was two or three months 
or one month or six months after Mrs. Cox' death 1 
A. I couldn't. I couldn't say whether it was a week or 
ten weeks or severa'l months. I have no idea. 
page 214 ~ Q. But that cabinet was in your home at that 
timef 
A. That is the cabinet that I sent to the storage company, 
Storage and Transfer Company, and it is no-win Alexandria. 
Q. Didn't Miss Ballard at one time ask to examine the 
contents of the cabinet? 
A. That cabinet happened to be in the room where I kept 
my personal effects, and I told her that I refused to let any-
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one go into there until I had first examined my own personal 
effects rather than have them investigated, looked over, by 
Miss Ballard or anyone else. 
Q. Did you at a.ny time offer to bring the cabinet out of 
the room so Miss Ballard could look through that Y 
A. I said, "Loretta, when I have an opportunity to go in 
that room and remove my personal effects, I will gladly let 
you go in there,'' but then, as I say, she got into a rage and 
I never saw her afterwards. 
Q. So that you did refuse her access to this cabinet? 
A. I refused her access to the room in which the cabinet 
was placed, in which my personal goods were stored, but as 
I say, I told her that she would be welcome to come in there 
when I first looked for my personal effects. She had no writ 
of the Court or any place else to search my personal goods, 
either to search or seize. 
Q. As a matter of fact, Doctor, when Miss Ballard gave 
you this copy of the will which you filed with 
page 215 ~ your Answer, didn't you at that time tell her 
that the original matter was in the hands of an 
attorney! 
A. Absolutely not. 
Q. Didn't you say, "Forget about tha.t will. It is in the 
hands of a lawyer"? 
A. That is a figment of Miss Ballard's imagination. 
Q. Didn't you tell her that prior to the time you asked for 
the copy? 
A. No, I didn't tell her anything. I have been practicing 
law for forty years, a.nd may have drawn many wills, my-
self, and it would be foolish for me to say I wanted to turn 
that will over to a lawyer. I think I am prepared to read a 
will and understand it. 
Q. You did not contact any of the other heirs of Mrs. Co~ 
other than Miss Loretta Ballard or Miss Emma Ballard f 
A. I did not. 
Q. You did not contact them at the time these letters were 
sent to you 1 
A. These letters of April 5th from the lJankY 
Q. Yes. I believe w]1en I asked you the question you said 
you hadn't contacted them at the time Y 
A. No.· I only contacted l\Iiss Loretta and Miss Emma 
Ballard. 
Q. You did not contact them at any time prior to the dis-
position of any of the other articles of the estate? 
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A. No, certainly n.ot.. I didn't fa~el that they 
page 216 } had any right, title or iiaterest in. that property .. 
l\Ir • .Alexander: I believe that i:s all. 
RE-DIRECT EXAMINATION. 
By Mr. Rust: 
Q. You explained to l\fr. Robey the situation that your 
wife and yon had no child~en-tha t she had no . children Y 
Mr. Alexander: I object to that. I don't think that is 
relevant. He ·can state he acted 011 advice of counsel, but I 
think that is about all that is relevant in that line. 
A. I made a full statement to George Robey, just what the 
s_ituation was as to the family-that is, the immediate 
family, consisting of the two sisters-and that Mrs. Cox had 
-died without leaving issue and I think that was about all, 
and also that no will could be found and none had been 
-executed. 
Q. Did Miss Ballard ever mention to you from the time of 
Mrs. Cox' death, until the time that you had the disagree-
ment, with her, anything in reference to the will of Mrs. Cox? 
A. No, no. 
Q. Tell the Court, will you, under what circumstances and 
·conditions you signed the paper which has been filed as Com-
plainant's Exhibit Ff 
A. As I say, Mrs. Cox married me in August of 1930. At 
that time, she had a large stock of goods in her antique shop 
in Erie which she desired to dispose of, rather 
page 217 } than bringing them down here for disposition, 
because she indicated that she had the idea that 
if she brought the goods here, the laws of the State of Vir-
ginia vested the title in me, and that she would be unable to 
dispose of any undisposed-of goods in Erie. 
She asked me on several occasions, brought up the .sub-
ject-
Mr. Alexander: I object to any further evidence on this 
line. The instrument is the best evidence of the agreement 
nnd speaks for itself. Any parole evidence to change the 
statements of the instrument is in my opinion inadmissible. 
Q. Go ahead . 
.A. She came to me on several occasions when she was 
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visiting me, would drive down from Erie to my home, which 
was then: in Washington. I had rented an apartment there 
and was living in "\V ashington. 
She repeatedly stated her desire not to bring anything 
down here which she couldn't dispose of because of the title· 
wmch she thought was vested in me. She thought she could 
not ma:ke free disposition, sale or otherwise, during her life-
time of those ,goods. 
She did dispose of quite a large number of things wl1ile: 
she remained in Erie. She remained there from the time of 
our marriage up until just before Christmas, a period of 
about four months. She seemed indisposed or loath to come: 
down to live with me, although I wrote lier fre-
page 218 } quently and called her up by telephone asking 
her to come down to live with me and perform 
lier wifely duties, but she held out until I wrote such a state-
ment, and it wasn't until after that statement ,vas made that 
she was agreeable to come down and live with me, rather 
tirnrr continue in Erie to dispose of the remainder of the 
goods she had there. 
Thereupon, I sat do,vn and wrote that in order to satisfy 
her and to bring her back to me as soon as she could get 
away-wrote that statement-and I wanted her-told her,. 
'' I certainly want to sell some of these goods because they 
are cluttering· up our home-, and I certainly will not hinder 
you from getting rid of those goods, those excess goods. Go 
ahead and sell them.'' 
She wanted to get rid of them l1erself, and I didn't want 
to thrmv anything in the way of her getting rid of them as 
soon as possible, disposing of them during her lifetime. 
Q. You signed that after your marriage¥ 
A. Oh, I signed that, as I recall, in October-on October 
4, 1930. That was two months after. ·we were married, but 
nevertheless she insisted on remaining in Erie until nearly 
Christmas, in order to dispose of as many of her goods as 
possible, rather than bring them here and possibly have 
them tied up, as she thought,. by some title I might have by 
virtue of the Ia-ws of the State of Virginia. 
Q. Did she pay you any consideration at all? 
page 219 ~ A. No consideration whatever. It was only my 
anxiety to have my bride live with me that I 
signed that, and live with me as soon as she possibly could. 
Q. It was signed with the intent of permitting her to 
handle her ow·n property as she saw fit¥ 
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A. Precisely. That ,vas the sole objective of it. During 
her lifetime she could sell whatever she wanted. 
Q. 9an you give the Commissioner any idea of the value 
of the dolls that you disposed of after Mrs. Cox' death 7 
A. I could not. I am sorry, but I haven't the slightest 
idea. 
Q. You said it was a small amount. Can't you give us 
some idea of it? 
Mr. Alexander: He says he doesn't know. 
Mr. Rust: I think it is important. 
A. I could make a guess, if you want that. 
}Ir. Alexander: I object to any guess. 
Q. Make a guess. State what is is, as near as you can. 
:Mr. Alexander: I object to the guess. The witness has 
alreadv testified he did not know what the value of it was. 
The., Commissioner: ... \.re you going to prove the value of u, . 
:Mr. Alexander: It looks to me like the value can not b~ 
proven at this time. 
The ·witness: Shall I make a guess Y 
page 220 ~ The Commissioner: It doesn't make any dif-
ference to me. I can report it was not proven. 
~Ir. Rust : I think that is all. 
The "\Vitness: All I can say is I know I think I counted 
them myself, 150 dolls, that were boxed, crated and sent to 
the storage company, and are now in storage or at the 
storage company in Alexandria. 
Bv The Commissioner: 
~Q. "\Vould you say there were at least five disposed 0£1 
A. Oh, I would say that, yes; yes. I would say five. Some 
of them fairly good, some-
Q. Of average. value with the other dolls¥ 
A. Oh, some were, in my opinion, were practically worth-
less, just the ordinary doll that you would see in a store, 
maybe worth anything from a dollar to three dollars, anp. . 
perhaps there may be as many as ten or fifteen of those that 
were disposed of by me, but none ·were disposed of after tl1e 
bringing of suit in this case. I left the goods intact because 
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I felt it my duty to keep the goods intact for the disposition 
of the Court. 
Q. Wben you consulted Mr. Robey, did you tell him.about 
this waiverY 
A. No. I didu 't think I had to. 
Q. Earlier in your testimony you said that you turned 
over your pay check each month to Mrs. Cox Y 
page 221 } A. Correct. 
Q. Did you have income in addition to your 
pay check? 
A. None whatever. 
Q. So that some of that money she turned back to you for 
your living expenses, or did you have a joint accounU 
A. No. She took my pay checks each month and deposited 
them either in the Second National or the Riggs Bank, and 
she looked af~er the payment of all the bills relating to the 
upkeep of the household and kept the remainder to her 
credit in those banks. 
Q. "\Vbat did you have to live on-your lunches and trans-
portation and clothes? 
A. Oh, the small amount I needed for gasoline, lunches, I 
think I would draw on her probably ten or fifteen .dollars a 
-month. As a matter of fact, she drove me in each morning. 
Q. You have no independent income? 
A. No. She had no independent income and I had no in-
dependent income. 
Q. Have you made a will Y 
A. I did make a will, yes. 
Q. Did you discuss that with Mrs. Coxt 
A. She saw the will, I lmow. Yes. Yes, we discussed it. 
Q. Do you remember about the date of that? 
A. As a matter of fact, I tore up that will only since I re-
married a month ago. I would say, off hand, 
page 222 ~ that that will was made probably four or five 
years before the death of Mrs. Cox. 
Q. At that time, did she make auy mention to you of a will 
that she had Y 
A. None whatever; none whatever. 
Q. Did you make the funeral arrangements Y 
A. Yes. I made the funeral arrangements with a Wash-
. ington undertaker here to embalm the body and ship it to 
Buffalo,. and a second undertaker in Buffalo was to take 
charge and take the body to the grave. 
Q. 1Vhen did you make those arrangements? 
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A. WeH, of ·course, it must haw been within a ·day or two 
:after the-
Q. Was it the day after or the second day after? 
A. As I recall, it was :on the morning after t1m day ·sbe 
,died. She was sti11 ly5.ng at -Oarfi·e1J.d Hospital. .I-went down 
io the undertaker and asked him to take charge, to take the 
-body to liis undertaking ·establislnnent ana ·prepare 'it for 
shipment to Buffalo. 
Q. Is that the same as N ortb Collins? 
A. W-ell, yes, North Co1lins, but the second underfaker did · 
lmsiness in Buffalo, which was only about twenty miles :firam 
North Collins. He took charge and :removed the ·.body auwn 
i:o the faniily plot .. 
Q. You say that Mrs. Cox 'had informed you ·of her wishes Y 
A. Oh, yes. She had always indicated she had 
-page 223 } lived in North Collins, ·her mother and father 
·had died in North Collins, ·and were buried there, 
-and she indicated she wanted 'to be buried there in the family 
-plot. 
Q. What time was it the .day after -the death of ~frs. Cox 
that you went around to Miss Ballard's apa:rtmentT 
A. I think I saw her the ·next morning, and it was then-
Q. Early in the morning or around· ·noon Y 
A. I would say around noon. It wasn't very early in the 
morning, I am sure. 
Q. Had she been to the bank then T 
A. I don't ·know. She told me ·later on that she had been 
to the bank the morning after, 'immediately after Mrs. Cox' 
,death. 
Q. And got out all of the papers .so that .the .tax .man 
-wouldn't find anything 1 
A. So she told me. 
Q. What was the purpose of your going to Niiss BaTiard~s 
:apartment? 
A. Generally, to find clothing 'in which to bury Mrs. Cox 
and to select the apparel for her funeral. 
Q. Did you discuss the funeral arrangements? 
A. Oh, I think I did. I must have, because I told her tthat 
-as a matter of fact, I asked her if she would go out to ·fue 
funeral director out there on Georgia Avenue with me to 
select a coffin or a casket. She said she didn't 
·page 224 ~ want to go. , She was busy with other matters 
and, therefore, I think I went with my daughter, 
if I am not mistaken, and selected the casket myself. 
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Q. "\Vas- it then you made the arrangementS', when yoo 
selected the casket, for the shipping of the bodyf 
A. Yes. I told the undertaker I wanted sim1>Iy to provide 
a casket, make arrangements to take the body to the station:. 
and ship it up to Buffalo, where it would be taken in charge· 
by another undertaker. 
Q. Did you deal with the other undertaker by vd.re, tele-
gram¥ 
A. I think I did. I remember writing out roughly, and I 
think I sent a telegram, but I am not sure about telling· 
either him-Mrs. Randall, perhaps, I might have asked l\Irs. 
Randall to go to see the undertaker and arrange that he 
should take charge. I don't recall now whether I wired him 
directly or whether I wired Mrs. Randall. 
Q. Did you know the name of an undertaker there f 
A. I had heard that an undertaker there· was related to, 
1\frs. Cox-that is, related by marriage, distant relation, and 
I don't recall his name now, but I did remember it then. 
No, I don't recall his name, but Mrs. Cox had frequently 
told me that this same undertaker who was related distantly 
to her had buried her mother and father. 
Q. \Vhen was that wire sent, after you had gone to the· 
undertaker on Georgia Avenue¥ 
page 225 ~ A. I am pretty sure it must have J)een the 
same day, because I had informed the under-
taker on Georgia Avenue that the body would .be shipped to 
Buffalo for final interment at North Collins. 
Q .. \¥ho was it you saw at Riggs Bank-what officer? 
A. I didn't see any officer. 
Q. I thought the officer at Riggs Bank prepared this letter 'l 
A. Oh, no. It was Second National, Ed Colladay. 
Q. Is that where the safety deposit box was i 
A. I was told it was at Riggs. I never knew of the safety 
deposit box. 
Q. Have you learned yet definitely whether there was or 
was not a safety deposit box 1 
A. Only after this suit. 
Q. You haven't made any independent investigationf 
A. No, absolutely not. I have not made any independent 
investigation. It was news to me. 
Q. Did you ever know Colonel King beforet 
A. Oh, I have known Colonel King since almost the time 
he was in swaddling clothes. I practiced law against him in 
the Court of Claims, he and his father and his uncle. 
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Q. Did you know Mrs. Cox was consul ting him f 
A. Absolutely not; positively not. 
Q. Had she known him before? 
page 226 ~ A. "\Vell, I don't know that. I can not say of 
my own knowledge whether she did or not, but 
she never mentioned his name to me at any time. 
Q. Do you agree that I may sign your ·name to your de-
position when it has been written up'! 
A. Certainly. 
RE-CROSS EXAMINATION. 
By Mr. Alexander: 
Q. Dr. Cox, this copy filed as Exhibit 1 with your Answer 
says, ""Witness my hand and seal this blank day of Novem-
ber, 1947, at Garfield Memorial Hospital." 
You state that this copy was given to you approximately 
ten days after Mrs. Cox' death '1 
A. As I recall, a week or ten days after. 
Q. Did you make any inquiry at Garfield Memorial Hos-
pital regarding the execution of a. wilH 
A. No, no. 
Q. In your letter to the banks of April 5th, you state that 
the undersigned are heirs at law and next of. kin of the 
decedent. At that time, you knew that Mrs. Cox had nieces 
and nephews, did you not-children of deceased brothers 
and sisters 1 
A. To begin with, I had nothing to do with the prepara-
tion of that letter. 
Q. It was prepared at your request, was it notf 
A. But I did know that she had two surviving sisters. 
Q. You also knew she had some children of 
page 227 ~ deceased brothers and sisters, did you not t 
A. I believe I was told that, yes; yes. 
Mr. Alexander: That is all. 
PER.CY :M. COX, 
By J. KEITH, Comr. 
('Vhereupon, this hearing was adjourned at 12 :15 p. m.) 
State of Virginia, 
County of Fairfax, ss: 
I, James Keith, Commissioner in Chancery for the Circuit 
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Court of Fairfax County, Virginia, to whom this cause was 
heretofore ref erred, do hereby certify that the foregoing de-
position was duly taken and sworn to before me at the time· 
and place indicated in the caption thereof, and -that I have 
signed the name of the witness thereto with his consent. 
Given under my hand and seal this 7th day of July, 1949. 
JAMES KEITH, 
Commissioner in Chancery. 
I hereby certify that the foregoing is a true transcript of 
the testimony taken by me. 
FRANCES G. WEBB, 
Reporter. 
page 228 ~ And on the 16th day of August, 1949, Excep-
tions to Commissioner's Report were filed in the 
Clerk's Office of the Court in the words and figures follow-
ing, to-wit: 
Exceptions taken by Magdalen Loretta Ballard, the above 
named Complainant, to report of James Keith, Commis-
. sioner in Chancery to whom this cause was ref erred by De-
cree herein, on the 4th day of December, 1948, which report 
was filed among the papers herein on the 6th day of April, 
1949: 
This Complainant now excepts to said report for that said 
Commissioner erred in his findings under inquiry 6 thereof 
in which he held the paper dated October 4, 1930, ( Com-
plainant's Exhibit F), an invalid release of all of the right, 
title and interest of the Defendant, Percy M. Cox, to the 
property of the late Theresa Julia. Ballard Cox, in that said 
release or post nuptial agreement was an instrument under 
seal which proportioned a valid consideration, and that 
over object of the Complainant, by Counsel, Commissioner 
allowed the Defendant, Percy M. Cox, to testify regarding 
the consideration granted for said release or post nuptial 
agreement and that Commissioner erred in hearing such evi-
dence for the reason that said evidence violated the Statute 
of Parole Agreements, and that said evidence further was 
inadmissible on the ground that it was not corroborated, and 
to consider such evidence was in direct violation of the pro-
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visions :of Section 620.9 of the Code of Virginia, and for that 
reason, the Defendant, Percy M. Cox, has not ca-rried the 
burden of proof in showing that D.O . consideration in fact 
.existed for the execution of this release or post nuptial 
:agreement; and that, furthermore, the evidence in this case 
shows on its face that the instrument, or agree-
page 22.9} ment, was drawn iby the Defendant, Percy M. 
Cox, and should, the ref ore, be construed most 
.strongly against him. 
WHEREFORE, this Complainant d.otn except to said re-
J)Ort of said Commissioner and prays that her said exception. 
be sustained and that th~ said report may be corrected in 
:the manner indicated by said exception. · 
Respectfully submitted :this 16th day of August, 1949. 
MA.GD.A.LENE LORETTA BALLARD, 
By Counsel 
,JOHN ALEXANDER, 
Fairfax, Virginia, 
Counsel for Complainant.. 
page 230 } And on the 20th day of August, 1949, Excep-
tions to Commissioner's Report by Defendant, 
were filed in the Clerk's Office of the Court in the words and 
figures following, to-wit: 
The Defendant, Percy M. Cox files this his exceptions to 
the report of Master Commissioner James Keith, filed in t1m 
Clerk's Office of this Court on August 6, 1949, and states the 
following grounds for exception: 
1. The report includes in the personal property of Therese 
Julie Ballard Cox ''1 automobile (possession of Dr. Cox)". 
This automobile is the exclusive property of Dr. Percy M. 
Cox, was purchased by him and the title is in hi's name, and 
there is no evidence in the case showing it to be the property 
of Mrs. Cox, except the statement in the will that she be-
queathed the same to Dr. Cox. 
2. The report states that there is no real estate, but there 
are two lots belonging to the decedent in Tonowanda, New 
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York, but this was not brought to the attention of the Com-
missioner. 
3. The Defendant excepts to the finding of the Commis-
sioner that the will of Therese Julie Ballard Cox dated No-
vember 19, 1947, copy of which is filed as Complainant's Ex-
hibit "A" should be probated as her last true will. 
It is submitted that, even if the said will was duly 
executed, which is not admitted, the same was turned over to, 
Magdalen Loretta Ballard, and what became of it from that 
time on is most indefinite and uncertain. She claims she put 
it in the Safety deposit box in the Bank, and delivered it to, 
Dr. Cox on March 6, 1948. The Defendant denies most 
emphatically that he ever saw the will or that it was de-
livered to him on that date or at any other time, 
page 231 } but files with this bill a copy of a will that was. 
delivered to him by the said :Magdalen Loretta 
Ballard, which is not the same as the copy filed with the bill, 
as several wills seem to have been made at different times, 
by the said Therese tT ulie Ballard Cox. Miss Ballard also 
states in her testimony that she found. this copy of the will 
and tl;ie will of June 3, 1935, in a strong box in the draw·er-
of a dresser in the room at the hospital oceupied by Mrs~ 
Cox. The inference is certainly strong that ~Irs. Cox had 
her important papers in this box in her room all of the time,. 
and the testimony clearly shows that she was capable of' 
walking around her room and had access to this box all of 
the time up to her death. It also shows tha.t she made· 
several wills and changed them as she was not satisfied with 
the terms thereof, and the inference is very strong that she: 
had delivered to her the will of November 19, 1947, and de-
stroyed it of her own free will and with the intention of re-
voking it. Certainly the inference is sufficient to overcome: 
the weak testimony of :Miss Ballard that she delivered the 
will to Dr. Cox, which is denied in the face of 'her letters to 
the two Banks stating on April 5, 1948, that "No will of the· 
decedent has been found, and it is believed that none was: 
left by her", copies of which letters are filed' with Urn answer 
of Dr. Cox, and her taking possession of a lot of the furni-
ture in the house of Dr. Cox in :M:ay, 1948, and upon his re-
fusal to let her take other property and go into some of the 
rooms of the house, she became furious and filed this snit_ 
Her testimony sho·ws her to be a shrewd and intelligent wo·-
man, and one not to be induced to sign letters without read-
ing them carefully, and she states that she signed 
page 232 f the letters stating no will had been found and 
that she believed none had been left by M.rs-. 
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~.ox., ~.nd.· that this must have b.een wd.~teu in tpem ~ft~. r sh.~ 
signed them, or that the lett~ts were '' tampereq. with,'' as 
"' I couldn't. have beM in my tight mind if I .signed that 
paper''. l\Irs. Co?( was snfferiJ?.g · fro·m a terrible· condition 
of cancer, the whole left side oi het face being eaten up with 
this cancer, and was greatly distul'bed both mentally and 
physically, nnd althtmgh Dr. Cox visited her every day and 
ofte·n stay~d for ho1:1rs, y~t she never m~ntioned the drafting 
~f the will to him, but :Miss Ballatd, who was the principal 
beneficiary under th~ will, called the lawyet, Mr. King, re-
~uested him to call upo11 Mrs. Cox, lrnd the will change~ · in 
her favor again a.ftet it 'Wa.s drafted, and then h:1d _1\fr. I~ing 
send the wi~l to her, and she evidently d~live!ed the -:will to 
Mrs. Cox who put_' it in the strong· box in her b11rMu A'-'~~ver 
with her othe1' will a11d important papers, and aftel' thii1king 
it over desttoyed it. This is certainly the inference to he 
drawn from the testimony, and is much more probable than 
the story of Miss ~allard that she gave the will to Dr. Cox, 
~ignecl two letters that there was no will in existance after 
Mis. Cox's death, and tried to carry avmy all of the personal 
property belonging to Mrs. Cox that she wanted and got 
mad when Dr. · Cox told her to stop rmnsacking his home, 
and then filed this suit. 
It is submitted that Miss Ballard did influence Mrs. Cox 
to· m~ke a new will, and that Mrs. · Cox during the foµr 
m.orttbs prior to her death destroyed the same after thinking 
it over of her own f rec will. 
5. It is further submitted that the making of the will of 
November 19, 1947, revoked the will of June 3, 
page 233 ~ 1935, and that that will cannot now be probated 
as the last will and testament of Therese Julie 
Ballard Cox. The report of the Commissioner admits that 
the will of June 3, 1935, was revoked by the will of N o-rnm-
ber 19th, 1947, but states that if the will of November 19, 
1947, is not probated tlult the will of June 3, 1935, should be 
probated upon proper authe1iticatioi1. This position of the 
Commissioner is inconsiste'nt and is excepted to. 
6. It is subn1itted that a lost will can 011ly be probated 
upon the cleatest and most stringent proof, and that a mere 
'' preponderance of evidence'' is certainly not sufficient, and 
that proof "beyond a 1:·easoi1a11le doubt" is more nearly 
within the requirement as general recognized by the al1-
thori ties, ,vrigl1t v. ,vright 124 V:a. 114. . 
It is submitted that' the weak ai1d cortttadictorv evidence 
of the Complainant, :Miss Ballard, is not sufficie1it to over-
come the presumption that the 'will was destroyed by the 
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decedent, Mrs. Cox, after she made it, and is not sufficient to 
establish the said will, as the last will and testament of 
Therese Julie Ballard Cox. 
Respectfully submitted, 
PERCY M. COX, 
By Counsel. 
RUST & RUST, 
By: JOHN vV. RUST (Signed) 
Attorneys for Defendant. 
page 234 ~ And on the 30th clay of September, 1949, a 
Decree was entered by the Court in the words 
and :figures following, to-wit: 
This cause came on the 30th day of September, 1949, to 
be again heard on the papers formerly filed and read; upon 
the report of James Keith, one - of the Commissioners in 
Chancery of this Court, to whom this cause was ref erred by 
Decree of Reference entered herein on the 4th day of Decem-
ber, 1948, and which report was heretofore filed by the Clerk 
of this Court on the 6th day of August, 1949; upon the de-
positions of Calvin T. Klopp, :Marjorie Bukowsky and De-
.Witt E. DeLawter, taken before Dorothy M. Ledet, a Notary 
Public in and for the City of Washington, District of 
Columbia; upon the depositions of the Complainant and 
others taken before said Commissioner, together with the 
exhibits filed therewith; upon the exceptions to the report of 
said Commissioner filed by the Complainant; upon the ex-
ceptions to said report filed by the. Defendant, Percy M. 
Cox; and upon argument of Counsel; 
VlHEREUPON, the Court being of the opinion that said 
report of ,James Keith, Commissioner as aforesaid, filed 
herein on the 6th day of August, 1949, is in all things proper 
and correct with the exception of the Commissioner's find-
ing on the inquiry 3 (b), wherein the Commissioner reported 
that in the event the purported will of Therese Julie Ballard 
Cox, dated November 19, 1947, he held invalid, that then the 
will of said Testatrix dated June 3, 1935, should be admitted 
to probate; and his report under inquiry 4 that testatrix left 
no real estate; the Court doth now ADJUDGE, ORDER and 
DECREE that said report be corrected to show that the 
~aid last will and testament of said Testatrix d1;tted June 3, 
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1935, was revoked· on November 19, l947, and 
page 235} should, in no event, be admitted to probate as 
and for the last will and testament of the said 
Therese Julie Ballard Cox, and that said testatrix died 
'Seised of 2 parcels of real estate in Tonawanda, N. Y. 
And the Court doth further ADJUDGE, ORDE.R and 
DECREE that said report of said Commissioner as here-
inbefore modified and corrected, be, and the same is now 
hereby ratified and confirmed, and that the exceptions taken 
to said report by the Complainant and by the Defendant, 
be, and they are now hereby overruled; 
And upon further consideration of said report and the 
-evidence and exhibits, and after further argument of Coun-
·sel, the Court being of the opinion that the evidence in this 
cause clearly establishes and proves that the will of the 
'Said Therese Julie Ballard Cox dated November 19, 1947, 
,ms properly executed by said Testatrix, she being then of 
sound and disposing mind and memory, over the age of 
twenty-one years, and capable of executing a valid will or 
contract, and that on said date, said last will and testament 
of November .19, 1947, was properly witnessed and attested 
lJy Calvin T. Klopp, Marjorie Bukowsky and DeVlitt E. 
DeLawter, three competent witnesses; that said last will 
and testament of November 19, 1947, was never revoked by 
-said Testatrix; that said last will and testament has become 
lost or destroyed and that the contents thereof have been 
fully proven; the Court doth now further ADJUDGE, 
ORDER and DECREE that said last will and testament, 
be, and the same is now hereby admitted to probate, as and 
for the true last will and testament of the late Therese Julie 
Ballard Cox, who died a resident of Fairfax County, Vir-
ginia, on the 21st day of March, 1948, and that 
page 236 ~ the true contents of said last will and testament 
are as follows, to-wit: 
I, Therese Julie Ballard Cox, of McLean, Fairfax County, 
Virginia, being of sound and 'disposing mind, memory and 
understanding, do make, publish and declare this as and for 
my last will and testament, hereby revoking all previous 
wills and codicils by me at any time heretofore made: 
First: I direct that my just debts and funeral expenses 
be paid as soon after my decease as conveniently may be. · 
It is my wish to be interred in St. John's Cemetery, North 
Collins, New York, · in the lot and near the remains of my 
beloved mother and father. I desire that my funeral serv-
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ices be held in St. John's Cntholic Church, North Collins. 
New York. · · 
Secpnd: My husband, Percy M. Cox, having released and 
relinquisheq. · all right, title, and interest that he might have· 
in and to my estat~, I ~mt dh;posing of ~Y estate witllout 
reference to· him, except as in th~ third paragraph; but my 
action is not to b~ taken as indicating any lack of affection ior· him. · · · · · 
Third: I do give and bequeath to my beloved husband, 
Percy l\L Cox, iny automobile and one thousand dollars 
($1,000). . 
Fourth: I autho1•ize nty sister, Magdalen Loretta Ballar~ 
to choose ~mong the piec~s of furniture, bric-a-brac, old 
dolls, rugs, china and glusswar~ which I own such and as 
many articles as she may desire for her apartment or resi-
dence; and I do give and bequeath to her the articles which 
she may ~boos~. . . · 
Fifth: I do giye and b~queatb my ,vearing ~ppar·el and my 
jewelry to my sister, Magdalert Loretta Ballard, of Wash ... 
ingtont D. C. 
Si..~t.h: I do ·give and b~queath my portrait in oil, now 
hanging in the dining room of my residarn:~e, tc, 
page 237 ~ my g.I'ahd niece; Dorothy Rartdall, of Lockport, 
New York. · 
Seventh: I direct tny executors to sell \vi.thin a reas~mable 
time after tny decease any and all real estate of which I 
may die seized and possessed, except that devis.ed in para-
graph tenth of this, my will. · · 
Eighth: I direct my executors, a~ soon as c~nvertiently 
:tna1 be after my decease, to remove from my residence to it 
suitallle place or places wh~re they may be prope1~~y cared 
for and sold, all my fm~iture, h.ric-n-hrac, old dolls, rugs, 
china and glassware ( except such as trty sister, Magdalen 
Loretta Ballard, may have chosen pursuant to paragraph 
four of this, my will); and I authorize my executor to sell 
the property so removed at public 01• private sale, at such 
prices artd upon such terms, as my executor shall think best. 
Ninth : From the pr•qceeds of the sales directed in the 
two preceding paragraphs of this, my will, and from any 
other assets of my estate not herehthefd1·e specifically be-
queathed, I direct my executor to pay the following legacies~ 
i'o:--
. a. l\Iy rti~ce, Florence "\Vick Randall, or Lockport, New 
York, 011~ thousnnd dollars ($1,000). 
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b. My niece, Loraine ,vick Clark, of Lockport, New York," 
four hundred dollars ( $400). 
c. }ly nephew, Gregory ,vick, of Lockport, New York, four 
hundred dollars ( $400). 
d. My niece, Dolores Ballard Krebs, of Collins Center, 
New York, four hundred dollars ( $400). 
e. My sister-in-law, Carrie Ballard, of North Collins, New 
York, two hundred dollars ($200). 
page 238 ~ f. My friend, Josephine vVietig, of Buffalo, 
New York, five hundred dollars ($500). 
g. Father Baker's Homes of Charity, of Lackawanna, 
Buffalo, New York, one thousand dollars ($1,000), for the 
upkeep and operation thereof, and for their charitable work. 
h. The pastor of St. John's Church, North Collins, New 
York, two hundred dollars ($200), for masses for the repose 
of my soul; and, if this bequest can not lawfully be made or 
~arried out, then the same amount to the same person for 
the charities of said church. 
Tenth: If, at the time of my death, I possess any estate 
of inheritance in or right to devise the property on which 
I now reside, being the property described in a deed from 
the Langley Land Company to Percy M. Cox, my husband, 
dated :March 26, 1923, and recorded in liber B-9, at folio 372, 
of the land records of Fairfax County, Virginia, I devise 
all my right, title, and interest in said property to the Bishop 
of Richmond of the Roman Catholic Church, for the erection 
of a church on said land, which church I request the Bishop 
to name for my name saint: and, if this devise can not law-
fully be made or carried out, or if the Bishop shall not think 
it desirable to build a church on said property, then I direct 
my executors to sell all my right, title, and interest in this 
property; and I further direct my executors to pay the net 
proceeds of such sale to the said Bishop, to be expended by 
him toward the purchase of laud for a church in the vicinity 
of my home, or toward the construction of one, or both; 
and, if that purpose can not lawfully be accomplished, or if, 
in the opinion of the Bishop, a church can not 
page 239 ~ advantageously be built in the vicinity of my 
home, then for the religious, educational, and 
charitable work of the Catholic Church in Virginia, as the 
said Bishop may think proper and may appoint. 
Eleventh: I devise and bequeath all the rest, residue, and 
remainder of the estate, of which I may die seized or pos-
sessed, or to which I. may he entitled, real, personal, and 
mixed, and wherever situate; including the proceeds of the 
sales directed in paragraphs seventh and eighth of this, my 
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will, so far. as not required for the payment of specific 
legacies, debts, and expenses of administration; and includ-
ing lapsed and void devises and bequests; to my sister, 
Magdalen Loretta Ballard, of ,v ashington, D. C. and her 
heirs, in fee simple and absolutely: but, in case she shall 
die before me, I desire my surviving executors, Lawrence 
W. Douglas and Florence \Vick Randall, to hold the residue 
mentioned in the present paragraph in trust during the 
natural life of my sister, Emma Ballard; and for her benefit, 
as more particularly directed later in the present para-
graph; and upon the death of my sister Emma, I devise and 
bequeath the residue mentioned in this paragraph to the 
Reverend J. Bernard Argaut, of ·washington, D. C., to be 
expended by him for such religious, educational, and charit-
able purposes as he may think proper and may appoint. 
In executing the trust in favor of my sister Emma above 
mentioned, I authorize and direct my executors to possess, 
hold, manage, invest, sell, and reinvest the residue mentioned 
in this paragraph in real or personal property, notes, bonds, 
stocks, mortgages or the like, as my executors in their 
discretion may think proper, acting as would 
page 240 ~ prudent men in the investment of their own 
property, ,vithout being restricted by any pres-
ent or future statute or rule of court governing the invest-
ment of trust funds; to lease real property for terms which 
may extend beyond the duration of the trust; to collect in-
come, interest, dividends, and rents; and to pay the net 
income to, or in their discretion to apply the same for the 
benefit of my said sister Emma. 
Twelfth : In making any and all of the sales directed in 
this, my will, I give to my executors full power and discre-
tion at any time to sell at public or private sale and without 
order of court; to make, execute, and deliver such deeds and 
hills of sale as may he necessary or proper; to pay usual and 
proper commissions to agents and other reasonable expenses 
-0£ sale; and to pay themselves the usual commissions allowed 
to trustees in making such sales: and none of the purchasers 
are to be required to see to the application of the purchase 
money. 
Thirteenth: I nominate Lawrence "\V. Douglas, of Arling-
ton, Virginia, my sister, :Magdalen Loretta Ballard, of ·wash-
ington, D. C., and my niece, Florence "\Vick Randall, of Lock-
port, New York, as executors of this, my last will and 
testament, consisting of six pages, to each of which I have 
affixed my signature. I request that no security be required 
of my said executors and that they be excused from making 
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:and iili.Jag :an.y inventory arrd appraisement of my .estate; 
hut, if .any bond be required of my executors, I direet that 
the premium the ref or be paid from the assets of my estate. 
I desire the legacies herein bequeathed to my sister and niece 
above mentioned to be in addition to such commissions 
which may be allowed them as executrices. 
· "\VITNESS my hand and seal this 19th day of 
pag.e 241 } November, one thousand, nine hundred and 
forty-seven (1947), at Garfield Memorial Hos-
pital, W as~ington, District of Columbia. 
Therese Julie Ballard Cox 
Signed, ~aled, published, and declared by Therese Julie 
Ballard Cox, who was, at the time of so doing, of sound and 
.disposing mind and memory, as and for her last will and 
testament, in the presence of us, the u~dersigned, who, in her 
presence, at her request, and in the presence of each other, 
:at the same time, have hereunto subscribed our names as 
witnesses on the day and at the place above written; and we 
<lo further declare that this will consists of six pages, to 
each of whieh the testatrix and each of us has signed his or 
lier name. 
1V1IEREUPON, the said Defendant, Percy M. Cox, in 
open Court renounces his right under said will and testa-. 
ment, and demanded his rights under the provisions of 
Section 5276, of the Code of Virginia; 
UPON CONSIDERATION "WHEREOF, the Court being 
of the opinion that such renunciation is in all things correct 
and proper, doth now AD,JUDGE, ORDER and DECREE 
that said renunciation be, and the same is now hereby ap-
proved, and it appearing further to the Court from the 
evidence, that there was no issue born to the marriage of 
the said Therese Julie Ballard Cox and Percy 
page 242 } M. Cox, and that said Therese Julie Ballard Cox 
died, without issue, the Court doth now further 
ADJUbGE, ORDER and DECREE that the said Percy 
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lL Cox, as surviving husband of the said Therese Julie 
Ballard Cox, be, and he is now hereby declared entitled to 
one-half of the net assets of said Estate of the said Therese-
Julie Ballard Cox, after the payment of the debts thereof,. 
including the cost of this proceeding; 
Upon further consideration of the evidence rend pleadings: 
in this cause, and after further argument of Counsel, the' 
Court doth further ADJUDGE, ORDER and DECREE as. 
follows: 
(1) That·. 'the Executors named in said last will and 
testament ·of the said Therese Julie Ballard Cox, dated 
November 19,, 1947, or such other personal representatives, 
of said Estate as shall properly qualify before the Clerk 
of this Court in the event the Executors named in said will 
shall fail to qualify, shall proceed promptly with the liquida-
tion of said Estate and shall pay out of the assets thereof 
all debts of said decedent, including her funeral expenses. 
and the cost of this suit and other costs of administration; 
it appearing that said estate located in Virginia, consists. 
solely of personal property. 
(2) That upon payment of all such debts, said personal 
representatives shall pay to Percy M. Cox, surviving consort 
of said decedent, one-half of the net distributive assets of 
said Estate, and shall distribute the remaining one-half 
of said assets according to the terms and provisions of said 
last will and testament dated November 19, 1947, except that 
before making such distribution of such remaining one-half,. 
and out of said remaining one-half, of said net 
page 243 ~ Estate, said personal representatives shall pay 
to John Alexander, Esq., Counsel for the Com-
plainant in this cause, a fee of $500.00, for his services in 
. the filing and conduct of this cause, it appearing to the Court 
that none of the devisees under said will, save the Com-
plainant, have been represented by Counsel in this cause. 
To all of which several rulings of the Court the Com-
plainant, by Counsel, excepted and stated as grounds of his 
exception, the following : 
That the Court erred in finding· that the s-aid Percy ~L 
Cox was cnti tled to renounce the provisions so made under 
said last will and testament, and receive assets from the 
Estate of said decedent pursuant to the terms of Section 
5276, of the Code of Virginia, in that the said Percy M. Cox, 
by the release· dated October 4, 1930, ·waived any and a1I 
rights, whether then and thereafter arising in and to the: 
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personal property of the said Therese Julie Ballard Cox ; 
that such release was based on a valid consideration; and 
that even in the event the Court be of the opinion that such 
release was not based upon valid consideration, said De-
f end ant, Percy M. Cox, is es topped from showing the lack 
of consideration for said release in that his testimony 
concerning his dealings with decedent was not corroborated 
in any particular, and that such testimony may not be the 
basis for any decree or judgment of the Court concerning 
the transactions between the said Percy M. Cox and the 
decedent, according to the provisions of Section 6209, of the 
Code of Virginia, and that further the said Percy M. Cox, 
by his fraudulent and deceptive conduct surrounding the 
execution and delivery of the release as clearly disclosed 
by his own evidence in this cause is estopped 
page 244 ~ under the equitable principle of clean hands 
from denying the validity of said release, and 
that the Court should decree that the said Percy M. Cox · is 
forever barred from any right, title or interest in and to the 
personal Estate of said decedent. 
And to which several rulings of the Court, the Defendant, 
Percy M. Cox, excepted, by Counsel, and files the following 
grounds for his exception : 
That the Court erred in finding that the Complainant has 
properly shown the execution and delivery of said pur-
ported last will and testament dated November 19, 1947, as 
they have not shown such execution and delivery by which 
clear and conclusive evidence is necessarv to establish a lost 
will or testament; that the Complainant'' has failed to over-
come the inference that the Testatrix revoked by destruction 
said last will and testament as said inference arises i11-
asmuch as said last will and testament was not found upon 
death of said Testatrix, and that the evidence concerning 
possession and loss or destruction of the same is weak and is 
not of sufficient clarity and conclusiveness for the Court to 
pass a decree thereon establishing a lost will and testame.nt ; 
that the evidence conceming the mental capacity of said 
Testatrix on the 19th day of November, 1947, is weak and 
not conclusive, and that such mental capacity of such Testa-
trix has not been clearly proven, and that a lost will and 
testament can only be probated upon the clearest and most 
stringent proof, and that a mere "preponderance of evi-
dence" is not sufficient, and that proof ''beyond a reasonable 
doubt'' is more nearly within the requirement as generally 
recognized by the authorities iu this Commonwealth, that 
162 Supreme Court of Appeals of Virginia 
said proof in this cause was not clear and 
page 245 ~ stringent, and that certainly such proof was not 
beyond a reasonable doubt. 
WHEREUPON, it was suggested to the Court by the 
Complainant, by Counsel, and by the Defendant, Percy M. 
Cox, by Counsel, that they desire to petition the Supreme 
Court of Appeals of Virginia for an appeal from this decree, 
if they be so advised, and said Complainant, by Counsel, 
prayed for a stay of execution of the terms of this decree 
for a period of sixty days, to permit her to file her petition 
for such an appeal with the Supreme Court of Appeals of 
'the Commonwealth of Virginia, or one of the Justices 
thereof, it is further ADJUDGED, ORDERED and DE-
CREED that a stay of execution of the terms of this decree, 
be, and the same is now hereby granted, provided that 
before fifteen davs from the date of this decree shall have 
been expired, Complainant or someone on her behalf shall 
enter into good and sufficient bond before the Clerk of this 
Court, pursuant to the provisions of Section 6351, of the 
Code of Virginia, governing how bonds shall be posted 
upon an appeal from a decree of this Court. 
And this decree is FIN AL. 
Enter: 
(Signed) 
Seen: 
,JOHN ALEXANDER (Signed) 
Counsel for Complainant. 
JOHN W. RUST 
Counsel for Defendant, 
PERCY M. COX. 
(Signed) 
PAULE. BR0"7N 
Judge. 
I . 
page 246 ~ And on the 13th day of October, 1949, a Decree 
was entered by the Court in the words and 
figures following, to-wit: 
This 13th day of October, 1949, came the Complainant, by 
Counsel, and the Defendant, Percy M. Cox, by Counsel, and 
hy agreement of said Counsel, this cause was again heard 
on the papers formerly filed and read, whereupon Complain-
ant, by Counsel, moved the Court that the amount of the 
appeal bond for an appeal from the Decree of. this Court 
entered herein on the 30th day of September, 1949, in accord-
ance with the provisions of said Decree, be fixed; __ 
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UPON CONSIDERATION, and after argument -of Coun .. 
~el, the C8urt doth ADJUDGE, ORDER and DECREE that 
the amount of the appeal bond f.or the purpose of a stay of 
execution from the terms of the Decree of September 30, 
1949, to perm.it the Complainant to file her petition .. for. an 
:appeal from the ruling of this Court, as reflected in the 
Decree hereof entered on September 30, 1949, be, and the 
same is now hereby fixed at the sum af ·$1,500.00. 
Enter: · 
(Signed) 
.JOHN ALEXANDER (Signed) 
Counsel for Complainant 
"JOHN vV. RUST {Signed) 
Counsel for Defendant, 
PERCY M. COX. 
PAULE. BRO"\VN 
Judge. 
,-,,.:-,·i 
page 247 } And on the 14th day of October, 1949, a Bond 
was filed in the Clerk's Office of the Court in the 
·w·ords and figures following, to-wit: 
KNff\V ALL :MEN BY THESE PRESENTS: 
THAT we, :Magdalene Loretta Ballard, Principal, and 
United States Fidelity and Guaranty Company, a corpora-
tion, by Eleanor L. Chesley, Attorney in Fact, Surety, are 
l1eld and firmly bound unto the Commonwealth of Virginia 
in the sum of Fifteen Hundred Dollars ($1500.00), to the 
payment whereof, well and truly to be made to the said 
Commonwealth of Virginia, we bind ourselves, and each 
:of us, our and each of our heirs, executors and administra-
tors, jointly and severally, firmly by these presents. And w.e 
hereby waive the benefit of our exemptions as to this obliga-
tion, and also of any claim or right to discharge any liability 
to the Commonwealth arising under this bond, or by virtue 
of said office, post or trust, with coupons detached from 
l)onds of this Commonwealth. Sealed with our seals and 
dated this 14th day of October, 1949. 
The Condition of the Above. Obligation is Such, That 
whereas, at a Circuit Court held for the County of Fairfax, 
Virginia, on the 30th day of September, 1949, in a certain 
suit in chancery then depending in said court in which Mag-
dalene Loretta Ballard is complainant and Percy M. Cox, 
and others, are defendants, a. certain decree was entered 
on that day, but the execution of said decree was suspended 
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by the terms thereof for s period of sixty days and there-
after until the petition is acted upon by the Supreme Court 
.of Appeals of Virginia, in order that said Magdalene Loretta 
Ballard, who intends to present such petition to the Supreme 
Court of Appeals of Virginia, for an appeal from said decree· 
of the 30th day of September, 1949, may do so,. 
pag.e 248 ~ provided that the said Magdalene Loretta Bal-
lard enter into a bond with good and sufficient 
surety in the Clerk's Office of the said Circuit Court of the· 
County of Fairfax, Virginia, in the sum of Fifteen Hundred 
Dollars ( $1500.00). 
NOW, THEREFORE, If the said Magdalene Loretta Bal-
lard, shall, if a supersedeas be awarded, perform and satisfy 
the said decree in case the same be affirmed or the said ap-
peal and supersedeas be dismissed, and also pay all damages,. 
costs and fees which may be awarded against or incurred by 
said appellant or petitioner, in the appellate court, and alL 
actual damages incurred. in consequence of the supersedeas,, 
and if said Magdalene Loretta Ballard shall pay all such 
damages as may accrue to any person by reason of the said 
suspension, in case a supersedeas to said decree should not 
be allow·ed, and be effectual, or in case no petition is filed,. 
within the said sixty days, then this obligation to be void; 
otherwise to remain in full force and virtue. 
(Signed) MA.GD.A.LENE LORETT.A. BALLARD (SEAL) 
United States Fidelity and 
(Corp. Sea.1) Guaranty Company, a Corporation. 
(Signed} By: ELE.ANOR. L. CHESLEY 
Attorney-in-Fact. 
ln tile Clerk's Office of the Circuit Court for the County of 
Fairfax, Virginia, the 14th day of October, 1949: 
This bond was executed and acknowledged by the obligors: 
and ordered to be recorded, United States Fidelity and 
Guaranty Company, by Eleanor L. Chesley, Attorney-in.-
Fact, the surety therein having first been approved by me. 
Teste: 
{Signed) ,v. FRANKLIN GOODING 
Deputy Clerk, Circuit Court 
For Fairfax County, Virginia. 
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page 249 ~ And on the 27th day of October, 1949, a 
Memorandum was filed in ·the Clerk's Office of 
the Court in the words and figures following, to-wit: 
To: Thomas P. Chapman, Jr., Clerk of the Circuit Court for 
Fairfax County, Virginia. 
The Clerk will please prepare record in caption case in 
accordance with Section 6340 of the Code of Virginia for the 
purpose of submission to the Supreme Court of Appeals of 
Virginia, together with a Petition for an appeal, and will 
include in such record the following items: 
1. Complainant's Bill of Complaint, together with Exhibits 
A and B thereto filed on June 29, 1948. 
2. The Answer of Percy l\L Cox, together with Exhibits 1 
and 2 therewith, filed herein on the 26th day of July, 1948. 
3. Decree of Reference entered herein on the 4th day of 
December, 1948. 
4. Report of James Keith, Commissioner in Chancery, 
filed herein on August 6, 1949, together with Complainant's 
Exhibits A, B, C, D, E and F, and Defendant's Exhibits 1 
and 2 filed before said Commissioner and retu~·ned as a part 
of his report, and the depositions of Dr. Calvin T. Klopp, 
Mrs. Marjorie Bukovsky, Dr. De Witt DeLawter, Col. Archi-
bald King, M.rs. Fannie ,Johnson, Magdalene Loretta Bal~ 
lard and Percy M. Cox, filed by said Commissioner with said 
report. 
5. Exceptions to Comniissioner's Report filed by the 
Complainant herein on August 16, 1949. 
6. Exceptions to Commissioner's Report filed by the De~ 
fendant, Percy :M. Cox, herein on August 20, 
page 250 ~ 1949. 
7. Decree of Court sustail1ing in part the 
Commissioner's Report entered herein on the 30th day of 
September, 1949. 
8. Decree of Court entered herein on the 13th day of 
October, 1949, setting the amount of the suspending and 
supersedeas bond executed by the Complainant on the 14th 
day. of October, 1949. 
9. This request for record filed herein on this date. 
I· am handing you herewith Stenographer's carbon copy 
of the depositions of Calvis T. Klopp, Mrs. Marjorie Bukov-
sky, Dr. De "'itt DeLawter, Col. Archibald King, Mrs. Fan- 1 
nie Johnson, Magdalene Loretta Ballard and Percy l\L Cox, 
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in accordance with the Statute in such cases made and pro-
vided, and request that you use said copy if the same is 
found by you to be true and correct in preparing said 
record. 
Given under my hand this 27th day of October, 1949. 
(Signed) JOHN ALEXAND'ER, of Counsel 
for Complainant. 
,GARDINER, ·wREN & GARDINER1 
Washington, D. C. 
JOHN ALEXANDER, Fairfax, Virgi11ia1 
Counsel for Complainant. 
page 251 ~ I; Thomas P. Chapman, Jr., Clerk of the Cir .. 
cuit Court of Fairfax County, Virginia, do 
hereby cettift that the foregoing and hereun~o annex~d 
papers constitute a frue and correct tra11scr1pt of the 
record in the cause or Magdalene Loretta Ballatd, Complain-
ant, v. P~rcy M:. Cox, et al, Defendants, In Chancery 
No. 7223, in conformity with Sections 6339 and/or Section 
6340 of the Code of ·virginia. 
I further certify that the notice required by said Section 
6339 of the Code of Virginia was duly given by the Com-
plainant by the acceptance of service of said notice by 
Lawrence "\V. Douglas, by the acceptance of service of said 
notice by Thom.as R. Dyson, Counsel for the Bishop of 
Richmond, :Most Re~1erend Peter L. Ireton, and by service 
or said notice by the Shetiff of Fairfax County on John 
W. Rust, Counsel for Percy M. Cox. 
I further certify that the ·bond in the amount of $1,500.00 
as required by the decree entered October 13, 1949, has been 
duly executed by the ComplainantJ. with approved surety, 
and said bond was executed within the time specified by the 
decree entered September 30, 1949. 
Given under my hand this 15th day of N oventber, 1949. 
THOMAS P. CHAPMAN', JR. 
Clerk. 
A Copya........:.Teste : 
M. B. "\V ATTS, .C. C. 
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